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The proposed amendments define the temls "emergency service," "home," "home
health agency," "nursing care plan," "primary medical provider," "progress note,"
"residential service agency" and "witness." In addition they require the provider agency
to be a licensed residential service or home health agency, detail duties the registered
nurse supervisor must perfoml, add language clarifying qualifications of nurses rendering
the care, require a criminal background check for nurses, list mandatory items to be
maintained in the nurse's personnel file, limit a nurse's shift to not more than 16
consecutive hours, list additional conditions for the agency's participation, require signed
documentation of receipt of nursing services, prohibit coverage of services under specific
circumstances and add language regarding the preauthorization of services. The
amendments clarify that the Program does not cover direct payment for supervisory
visits, nursing services not documented as received, respite services, services provided in
the nurse's home, services rendered by a nurse who does not have a current valid license
and cardiopulmonary resuscitation certification and services provided by a nurse who has
a conviction, received probation before judgment or entered a plea of nolo contendere to
a felony, theft or a crime of violence or moral turpitude.

The proposed amendments as they have been submitted to the Maryland Register
are attached.

Attachment
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(a) Require that the caretaker submit an applicationfoT,,\:ubsidy and sign a subsidy agreement; .,

\ (b) (text unchanged)
-(7) (text unchanged)

of ~

A

Early and Periodic Screening, Diagnosis, and Treat-
ment: Private Duty Nursing.

Statement of Purpose
The purpose of this action is to define certain terms, re-

quire the provider agency to be a licensed residential service
or home health agency, detail duties the registered nurse
supervisor must perform, add language clarifying qualifica-
tions of nUrses rendering the care, require a criminal back-
ground check for nurses, list mandatory items to be main-
tained in the nurse's personnel file, limit a nurse's shift to
not more than 16 consecutive hours, list additional condi-
tions for the agency's participation, require signed docu-
mentation in receipt of nursing ,services, prohibit coverage
of services under specific circumstances, and add language
regarding the preauthorization of services. The amend-
ments specify that the Program does not cover direct pay-
ment for supervisory visits, nursing services not docu-
mented as received, respite services, services provided in
the nurse's home, services rendered by a nurse who does not
have a current valid license and cardiopulmonary resuscita-
tion certification, and services provided by a nurse who has
a conviction, received probation before judgment, or entered
a plea of nolo contendere to a felony, theft, or a crime of vio-
lence or moral turpitude.

18 Adoption Ex-

A.-
C.

unchanged)

shall
(1)
(2)

(a) 0; reimbursement of non-
recurring adoPti~ expens ~ s -and a nonrecurring costs

agreement] from Social S "ces Administration;

(b) Complete e ap~ cation [and the nonrecurring
costs agreement]. [them] it to the Administra-
tion.

.,application [and the
in §C(2) of this regulation],

, .~ necessary to de-

definition of a child with

(3) Documentation
(a) In addition

nonrecurring cost
the family shall S

i PP ,. the

termine that the c .d meets
special needs.

(b) -(c) (t '

(4) The
should advise
ability
ing to the

with the family
.

for nonre~ng expenses accord-
-in " .-(3)] and (2) of

Comparison to Federal Standards
There is no corresponding federal standard to this pro-

posed action.

nonrecurring
..',the Ad-

" and

Estimate of Economic Impact
I. Summary of Economic Impact. The Department proposes

to require all agencies rendering private duty nursing services un-
der this chapter be either a residential service agency or home
health agency licensed by the Office of Health Care Quality. Most
agencies already meet this standard. However, private duty nurs-
ing provider agencies that are not currently licensed residential
service agencies will experience a $500 yearly licensing fee. In addi-
tion, there may be a nonquantifiable cost to provider agencies or
nurses for criminal background investigations.

Revenue
(R+/R-)

u. Types of Expenditure
Economic Impact. (E+/E) Magnitud~

A. On issuing agency:
DHMH Office of Health Care
Quality

B. On other State agencies:
C. On local governments:

:4)'J;

(5) ,
(6) receipt of the

costs agr rnent] and the required
rninistr ion shall review all documents
to dete ine eligibility,

(7 [The] If the family is determined eligible for
nonr urring adoption expenses, the cost
agre ent shall be [entered into] completed an~ signed by
all propriate parties before the final decree of ~option is
.Payment shall be rnade after a copy of" de-

l by the Department.
(8) -(9) (text unchanged)

D. -E. (text unchanged)
CHRISTOPHER J.

Secretary of Human ResourJes

(R+)
NONE
NONE

Benefit(+)
Cost(-)--

$11,000

Title 10
DEPARTMENT OF

HEALTH AND MENTAL HYGIENE
Subtitle 09 MEDICAL CARE PROGRAMS

10.09.53 Early and Periodic Screening, Diag-
nosis, and Treatment: Private Duty Nursing

Authority: Health-General Article, §§2-104(b), 15-103, and 15-105,
Annotated Code of Maryland

Magnitude
D. On regulated industries or

trade groups:
Early and Periodic Screening

Diagnosis and 1reatment -
Private Duty Nursing providers (-) $11,000

E. On other industries or trade
groups: NONE

F. Direct and indirect effects on
public: NONE

III. Assumptions. (Identified by Impact Letter and Number
from Section II.)

A There are currently 56 agencies enrolled to provide private
duty nursing services to Medicaid recipients. Of this total, 34 agen-
cies (61 percent) are currently licensed residential service agencies.
The 22 remaining agencies (39 percent) are unlicensed agencies
which will be affected by the proposed regulation requiring residen-
tial service agency licensure as a condition for participation in Med-

Notice of Proposed Action
[04-262-PJ

The Secretary of Health and Mental Hygiene proposes to
amend Regulations .01 -.06 under COMAR 10.09.53,..

~I
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\

[(15)] (18) "Private duty nursing services" means
skilled nursing services for recipients [under 21 years old]
who require more individual and continuous care than is
available under the home health program, and which are
provided by a registered nurse or a licensed practical nurse,
in a recipient's own [residence] home or another setting
when normal life activities take the recipient outside his or
her [residence] home.

[(16)] '(19) (text unchanged)
(20) "Progress note" means a signed and dated written

notation by the home care nurse which:
(a) Summarizes facts about the care given and the

participant's responses during a given period of time;
(b) Specifically addresses the established goals oftreatment; ,

(c) Is consistent with the participant's plan of care;
and

')

(d) Is .written during the course of care.
{(17)] (21) -[(18)] (22) (text unchanged)
(23) "Residential service agency" means an agency li-

censed by the Department in accordance with COMAR
10.07.05.

[(19)] (24) -[(21)] (26) (text unchanged)
(27) "Witness" means the recipient or an individual

who, on behalf of the recipient, is able to personally verify at
the time of service that the recipient received private duty
nursing services.

.02 Licensing Requirements.
A Nurses rendering or supervising the provision of pri-

vate duty nursing services shall be licensed in accordance
with licensing requirements specified in COMAR
10.09.36.02.

B. An agency providing services pursuant to this chapter
shall meet all applicable licensure and certification require-
ments of the jurisdiction in which the agency is providing
services.
.03 Conditions for Participation.

Requirements for participation in private duty nursing
services are that a provider shall:

A. (text unchanged)
B. Be licensed as a:

(1) Residential service agency under COMAR 10.07.05;
or

icaid. Residential service agencies are licensed and monitored by
the Department's Office of Health Care Quality. Licensing and
monitoring of the agencies enrolled to provide private duty nursing
services to Medicaid clients will help the Medical Care Programs in
it quality assurance efforts to ensure the provision of quality care to
the medically fragile. Licensure as a residential service agency by
the Department's Office of Health Care Quality requires an annual
payment of $500 for the license. 22 agencies x $500 = $11,000.

D. The $500 annual licensing fee will be a new cost incurred by
the 22 private duty nursing agencies that are not currently licensed
as residential service agencies. The cost of criminal background in-
vestigations for nurses is nonquantifiable. For nurses who have not
had investigations completed, these costs may be absorbed by the
provider agency or passed along to each nurse.

Economic Impact on Small Businesses
The proposed has minimal or no economic impact on

small businesses.

Opportunity for Public Comment
Comments may be sent to Michele Phinney, Regulations

Coordinator, Department of Health and Mental Hygiene,
201 West Preston Street, Room 521, Baltimore, Maryland
21201, or fax to (410) 333-7687, or email to regs@dhmh.
state.md.us, or call (410) 767-6499 or 1-877-4MD-DHMH
extension 6499. These comments must be received by No-
vember 1, 2004.

.01 Definitions.
A. (text unchanged)
B. Terms Defined.

[(1) "Appropriate" means suitable, taking into consid-
eration the particular circumstances of the recipient and
the relative cost of any alternative which could be used for
the same purpose.]

[(2)] (1) -[(4)] (3) (text unchanged)
(4) "Emergency service" means a service or care ren-

dered to a recipient exhibiting an emergency medical condi-tion as defined in §B(3) of this regulation. '

(5) -(6) (text unchanged)
(7) "Home" means the place of residence, occupied by the

recipient, other than a residence or facility where private
duty nursing services are included in the living arrangement
by regulation or statute, or otherwise provided for payment.

(8) "Home health agency" means an agency licensed by
the Department in accordance with COMAR 10.07.10.

[(7)] (9) (text unchanged)
[(8)] (10) "Necessary" [means directly related to diag-

nostic, preventive, curative, palliative, or rehabilitative
treatment] has the meaning stated in COMAR 10.09.36.01.

[(9)] (11) -[(10)] (12) (text unchanged)
(13) "Nursing care plan" means a plan developed by a

registered nurse that identifies the patient's diagnoses and
needs, the goals to be achieved, and the interventions re-
quired to meet the patient's medical condition.

[(11)] (14) (text unchanged)
[(12)] (15) "Plan of care" means [a physician-ap-

proved,] an individualized care plan, written in collabora-
tion with the family, including the plan developed under
COMAR 10.09.27 and 10.09.69, which outlines a plan of ac-
tion to meet the goals or expected outcomes for the recipi-
ent.

[(13)] (16) (text unchanged)
[(14)] (17) "Primary medical provider (PMP)" means

the medical provider who functions as the principal medical
provider to the participant including a physician, certified
nurse midwife, or nurse practitioner.

(2) Home health agency under COMAR 10.07.10;
[B.] C. Have on staff at least one licensed registered

nurse supervisor who:
(1) Provides and documents initial direction to the par-

ticipant's caregivers and primary nurse regarding the provi-
sions of nursing services to the participant;

(2) Documents that each nurse providing home care
services has the necessary skills to meet the participant's
needs including knowledge of any medical equipment in use
by the participant; [and]

(3) [Reviews on a regular basis] Conducts and docu-
ments a monthly review of the progress notes to assure ad-
equacy and quality of [documentation;] care; and

(4) Makes supervisory visits at least monthly in the par-
ticipant's home or another site where the participant is re-
ceiving nursing services with a minimum of two visits with
the primary nurse present; and

(5) Completes a monthly supervisory visit note that be-
comes part of the participant's file;

J
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(6) Provides training to the participant's family care-
giver or caregivers and the individual or individuals provid-
ing backup to the family caregiver or caregivers; and

(7) Develops an initial nursing care plan which is re-
evaluated 30 days after the initial assessment and modified
as necessary to meet the participant's skilled nursing needs;

[C.] D. Ensure that each nurse rendering services to a
participant:

(1) Has a valid signed, unrestricted nursing license to
provide nursing services in the jurisdiction in which ser-
vices are rendered[,];

(2) Has completed a skills checklist and demonstration
of competency on ~n annual basis that was observed [and],
documented, and verified by the signature of the RN super-
visor or an RN designated by the supervisor[,];

(3) Has at least 1 year of clinical experience which in-
cludes pediatric direct patient care within the last 2
years[,];

(4) Demonstrates to the provider's nurse supervisor suf-
ficient specialized training and experience [in pediatric
care] to deliver the level of service required by [a] each par-
ticipant[, especially when providing care to a disabled child
or newborn.] to whom the nurse renders direct care;

(5) Demonstrates to the provider's nurse supervisor, on
a continuing basis, the ability to carry out competently the
nursing services specified in a participant's nursing care
plan [of care], subject to review by the Department or its
designee[,];

(6) Participates in the multidisciplinary team process,
if appropriate, including attending team meetings, for chil-
dren receiVing home and community-based services under
COMAR 10.09.27, and renders services in accordance with
the plan of care recommended by the team and approved by
the Department or its designee, including any subsequent
revisions to that plan[,];

(7) Is [annually recertified] currently certified in car-
diopulmonary resuscitation (CPR)[,] at the time nursing ser-
vices are rendered;

(8) Provides care and services in accordance with gen-
erally accepted nursing practices[,];

[(9) Sustains, rather than duplicates or supplants, ser-
vices rendered by the recipient's family caregivers and other
program services that the recipient receives or is eligible to
receive,]

[(10)] (9) Knows how to contact the private duty nurs-
ing provider and the RN case supervisor[, and];

[(11)] (10) Provides care according to the private duty
nursing provider's policies for the delivery of services to par-
ticipants as described in [§D] §E of this regulation; and

(11) Has not been convicted oj; received a probation be-
fore judgment for; or entered a plea of nolo contendere to a
felony or any crime involving moral turpitude or theft, or
have any other criminal history that indicates behavior
which is potentially harmful to participants;

[D.] E. Develop policies for the delivery of services to par-
ticipants, including policies on the following:

(1) -(13) (text unchanged)
(14) Coordination of care, when appropriate, including:

(a) Delineation of service responsibilities when other
service providers are involved in a participant's care[, and];

(b) Notification to participants of each service pro-
vider's responsibilities in these instances; and

(c) Development of a discharge summary plan when
the participant, the participant's legal representative, or the
provider terminates care;

[E.] F. Conduct a reference check on each [applicant for
employment,] nurse rendering care to a participant consist-
ing of:

(1) A documented face-to-face interview between
agency representatives and the [applicant] nurse;

(2) Documented contact with the [applicant's] nurse's
identified character references[, and1"

(3) Documented efforts at verification of the nurse's
past employment history; and

(4) A criminal background check;
[F.] G. Maintain a personnel folder at the agency's busi-

ness office for each [employee;] nurse which shall include
the following:

(1) A copy of the nurse's signed, current license;
(2) A copy of the nurse's current CPR certification;
(3) Documentation related to:

(a) The face-to-face interview;
(b) The nurse's character references; and
(c) Verification of the nurse's past employment which

shall include at least 1 year of clinical experience which in-
cludes pediatric direct patient care within the last 2 years;

(4) Written verification of a criminal background check;
and

(5) Documentation of a completed skills checklist;
[G.] H. Provide the participant or the participant's repre-

sentative with the following written information:
(1) Name and phone number of the [agency] provider's

contact person[,1" and
(2) Name of each nurse [referred] assigned by the pro-

vider to render the private duty nursing services to the par-
ticipant;

[H.] I. Provide a mechanism for the timely investigation
of written complaints[,] such that:

(1) Disruption of service does not result from the filing
of a complaint[,];

(2) Complete files are maintained on the source, cat-
egory, and disposition of the complaint[,];

(3) A summary report of the complaint investigation is
made available to the Department or the Department's des-
ignee[,1"

(4) A summary report of the complaint investigation is
made available for public inspection, upon request[,1" and

(5) (text unchanged)
[I.] J. Provide back-up nursing services when the as-

signed nurse is unable to provide the preauthorized nursing
services; [and]

K Ensure a nurse's shift is not more than 16 consecutive
hours and that the individual is off 8 or more hours before
starting another shift unless otherwise authorized by the De-
partment;

L. Demonstrate on a continuing basis the capacity to pro-
vide nursing services to participants in the amount and level
required in the participant's nursing care plan including the
development of a contingency plan to assure coverage;

M. Provide the participant or the participant's representa-
tive with:

(1) At least 14 days written notice of termination ofser-
vices when it is the provider's decision to terminate and the
medical condition remains unchanged; and

(2) A copy of a developed discharge plan if the partici-
pant, the participant's representative, or the provider elects
to discontinue the provider's services to the participant;

N. Ensure that each nurse rendering services to a partici-
pant:

(1) Completes a progress note for each nursing shift
which becomes part of the participant's permanent record;
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(19) Services provided by a nurse who does not have a
current, signed cardiopulmonary resuscitation (CPR) certifi-
cation for the period during which the services are rendered;

(20) Direct payment for supervisory visits;
(21) Nursing services rendered to a recipient by a nurse

in the nurse's home;
(22) Nursing services not documented as received by the

recipient as indicated by the lack of the recipient's signature
or the sign'ature of a witness on the nursing agency's official
form; and

(23) Respite services.
B. -C. (text unchanged)

.06 Preauthorization Requirements.
A. -B. (text unchanged)
C. The provider shall request the Department or the De-

partment's designee to authorize the initiation or continu-
ance of private duty nursing services [at least 1 working
day] before the initiation or continuation of services unless
services are rendered to a recipient in need of emergency or
urgent medical services.

1). The provider shall request the Department or the De-
partment's designee to authorize emergency or urgent medi-
cal services rendered to a recipient not later than the close of
business the next business day after the emergency or urgent
service is rendered.

[D.] E. If private duty nursing services in excess of the
initial authorized amount are necessary, then:

(1) The nurse shall contact the [physician] primary
medical provider for approval of additional hours; and

(2) The provider shall request the Department or the
Department's designee to authorize the increase in services
[at least 1 working day] before the initiation of change for
nonemergency and nonurgent changes and [within 1 work-
ing day for urgent changes] not later than the close of busi-
ness the next business day after the emergency or urgent ser-
vice is rendered.

F. An existing preauthorization shall remain in effect
when a recipient is discharged from a hospital admission of
less than or equal to 72 consecutive hours and there is no
substantive change in the recipient's plan of care requiring a
change in the number of authorized units of nursing ser-
vices.

[E.] G. -[F.] H. (text unchanged)
[G.] I. Preauthorization is only valid for services ren-

dered over a fixed period of time, such as:
(1) (text unchanged)
(2) For the designated ti~e initially ordered by the

[physician] recipient's primary care provider, up to 30 days;
and

(3) For intervals of [30] 60 days after that or as consid-
ered necessary by the Department or the Department's des-
ignee.

[H.] J. Authorization shall be rescinded by the Depart-
ment or the Department's designee when:

(1) (text unchanged)
(2) The recipient is admitted to a [hospital] residential

treatment center, [or] an intermediate care facility for
[mental retardation] the mentally retarded or addiction, or
a nursing facility;

(3) The recipient is discharged from a hospital admis-
sion of less than or equal to 72 consecutive hours resulting in
a change in the recipient's plan of care;

(2) Is providing nursing which follows the participant's
nursing care plan; and

(3) Is providing nursing which is ordered by the partici-
pant's primary medical provider and renewed every 60 days;

[J.] O. (text unchanged)

.04 Covered Services.
A. The Program shall cover skilled nursing services [pro-

vided] rendered by a licensed nurse when the:
(1) -(3) (text unchanged)
(4) Services are described in the nursing care plan [of

care] and progress notes;
(5) (text unchanged)
(6) Services. are delivered in the recipient's [residence]

home, or other setting when normal life activities take the
recipient outside the [residence] home;

(7) (text unchanged)
(8) Services are determined medically necessary after

the provider has completed an initial nursing assessment;
[and]

(9) Services are preauthorized in accordance with
Regulation .06 of this chapter[,]; and

(10) Services are received by the recipient as docu-
mented by the signature of the recipient or the recipient's wit-
ness on the nursing provider's official form.

B. (text unchanged)
C. If a need for private duty nursing services is confirmed

during a participant's initial assessment, the registered
nurse, in conjunction with the participant's primary medical
provider, shall develop a nursing care plan [of care}. When a
participant also receives services under COMAR 10.09.27,
the nurse shall participate as a member of the multidis-
ciplinary team and recommend a plan of care. The nursing
care plan [of care] shall be reviewed and updated to reflect
the current service orders and shall include:

(1) -(20) (text unchanged)
D. -E. (text unchanged)

.05 Limitations.
A. Under this chapter, the Program does not cover the

following [services]:
(1) -(4) (text unchanged)
(5) Services delivered by a licensed (practical] nurse

who is not directly supervised by a licensed registered nurse
who documents all supervisory visits and activities;

(6) (text unchanged)
(7) Services provided to a recipient in a hospital, resi-

dential treatment center, or an intermediate care facility for
mental retardation or addiction or a residence or facility
where private duty nursing services are included in the liv-
ing arrangement by regulation or statute, or otherwise pro-
vided for payment;

(8) -(11) (text unchanged)
(12) Services not ordered by [a physician, certified

nurse midwife, or nurse practitioner] the recipient's primary
medical provider;

(13) -(15) (text unchanged)
(16) Services provided for the convenience or prefer-

ence of the recipient or the primary caregiver rather than as
required by the recipient's medical condition; [and]

(17) Services which are not initially ordered and re-
newed every 60 days by the recipient's [principal physi-
cian.] primary medical provider;

(18) Services provided by a nurse who does not possess
a valid, current, signed, unrestricted nursing license to pro-
vide nursing services in the jurisdiction in which services are
rendered;
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Revenue
(R+/R-). I
Expenditurt

(E+/E-)()
ll. Types of

Malmitude

(4) The recipient is admitted to a hospital for a period
more than 72 consecutive hours;

[(3)] (5) -[(4)] (6) (text unchanged)
NELSON J. SABATINI

Secretary of Health and Mental Hygiene On issuing agency:
~ On other State agencies:

(E+)
NONE)NONE

Benefit(+
Cost (-"

(+)

':f: -

,,?ubtitle 22 DEVELOPMENTAL DISABILITIES

1 ~2. 17 Fee Payment System for
Magnitude

$14,863,362
D.

trade gro\!ps:

7-306.1, groups:

public:
16-201,

Annotated Code of Maryland

Notice of Proposed Action
[04-263-PJ

amend Regulat~s .03,
10.22.17 Fee Pent System for
tial and Day Pr ams.

The purpose of ~ ction is to im P~ment a wage and
benefits enhancemen for residential, ay, and supported
employment direct s port workers by increasing the

the Personalof the rates.
Needs Allowance.

A. This am t is the annual cost to fund the rate increases to
the individual, rovider, and add-on mponents for residential,
day, and suppo d employment servic s.

D. This amo reflects the increas for licensed providers based
on comparing the roposed rate table to the current rate tables for
a 6 month period.

Economl Businesses
The proposed ac I economic impact on

small businesses. s economic impact fol-
lows.

The across-the-bo ates will positively im-
pact all providers, lar

Opporlunit fo Public Comment
Comments may be se Michele Phinney, Regulations

Coordinator, Departmen Health and Mental Hygiene,
201 W. Preston Street, om 521, Baltimore, Maryland
21201, or fax to (410) 33 7687, or em ail to regs@dhmh.
state.md.us, or call (410) 7 7-6499 or 1-877-4MD-DHMH,
extension 6499. No-

.vember I, 2004.

.03 General.
A.-B.
C.

There is no corresponding standard to this pro-
posed action.

Estimate of Econ .c Impact
I. Summary of Economic Imp ct. This action increases the

current individual and provider co pone t base rates for residen-
tial, day, and supported employme servi s and also increases the
add-on component rates for these ervices. e issuing agency (De-

budgeted for
those increases.

(2) -(3) ttext 'fnchanged)

.06

A. -F. (text unthanged)
G.

1, 2004.G.
(1) Residentiall/rograms.

(a) Region 1 fable - Howard, Carroll,

5
$109.58
$111.19
$113.77
$117.27
$120.33

4
$76.23
$77.83
$80.42
$83.91
$86.98

31
$14.91
$16.52
$19.10
$22.60
$25.66

~.20 $ 8.80

$ .39
$3 88
$37.5

1
2
3
4
5

$r8.2 $51 00

$5.50
$5.56

Health!
Medical
Level
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