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Introduction

In behavioral health systems across the nation, people with severe behavioral illnesses have a greater
propensity for repeated hospitalizations, are more likely to come into contact with the criminal justice
system and may struggle to get the treatment they need. States use involuntary civil commitment as a
safety net for when a person, due to their mental illness, exhibits a danger to self or others or is unable to
maintain basic survival skills for self-care, but is unwilling to voluntarily comply with a recommendation
for hospitalization. Even when there is a clear need for intervention, providing treatment to persons in
such situations is not an easy task. Community-based services such as crisis hotlines, mobile crisis teams,
urgent care/walk-in appointment and hospitalization is often a critical first step in initiating psychiatric
care. Over the last several years, states have become more specific on defining dangerousness in order to
provide clarity for the legal process, clinicians, first responders and family members seeking an emergency
evaluation or involuntary civil commitment.

In Maryland, there is unclear language in the statutes and regulations, which has led to wide
interpretation of the law on involuntary civil commitment with those meeting commitment criteria
sometimes not being hospitalized, or not even being emergency petitioned in the community for an
evaluation in an emergency department. It’s important to note that mobile crisis teams, which are
available in 16 jurisdictions across Maryland, offer an immediate response to a person in crisis potentially
alleviating the need for an emergency petition. The dangerousness standard within Maryland’s
commitment law is brief and nonspecific, consisting of only one sentence, “The individual presents a
danger to the life or safety of the individual or of others.” In February 2021, the Behavioral Health
Administration (BHA) was charged with reviewing current civil commitment laws, and examining the
definition of dangerousness and grave disability. From March 3, 2021 to April 20, 2021, BHA led a diverse
group of stakeholders, hosting four workgroup meetings, to better define the language of civil
commitment. The purpose of the meetings was to review national best practices on civil commitment and
develop recommendations to provide greater clarity to Maryland’s civil commitment definition.

Throughout the Involuntary Commitment meetings, stakeholders had an opportunity to listen and

dialogue with various participants, including people with lived behavioral health experiences, family
members, local, state and national advocates, and the Maryland Department of Health and Department
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of Disability (MDOD) staff. Participants from the Stakeholder Workgroup were invited to present and to
bring diverse opinions to the meetings. Presentations were provided by representatives from the
Maryland Coalition for Families, Schizophrenia and Related Disorders Alliance of America, the Treatment
Advocacy Center, Maryland Consumer Quality Team, Maryland Peer Advisory Council/Descendant of the
Cherokee Nation Eastern Band, National Alliance on Mental lliness Maryland, Maryland Office of the
Public Defender and the Outpatient Civil Commitment Program administered by Behavioral Health
Systems of Baltimore.

Stakeholders dedicated time to actively participate in discussions, explore the many facets of this complex
issue and develop recommendations as contained in this brief report. Stakeholders proposed three
recommendations: (1) Refine the definition of the dangerousness standard in regulations; (2) Provide
comprehensive training around the dangerousness standard; (3) Gather additional performance
metrics/data elements about civil commitment. The implementation of these recommendations can
address gaps in the Public Behavioral Health System and improve access to outpatient mental health
services while decreasing the use of more restrictive levels of care. We recognize that this goal can only
be met with expanded access to outpatient and community-based services (such as mobile crisis) as well
as including the changes recommended in this report.

The format of the report includes:

o The 2014 Involuntary Civil Commitment Historical Review
National Best Practices and Advocacy Report Summaries
Data from the State of Maryland Office of the Public Defender
Clarifying the Definition of Dangerousness
Draft Recommendations
Stakeholder Testimony and Report Feedback
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Involuntary Civil Commitment — 2014 Historical Review in Maryland

As background, in 2014, Senate Bill 882/House Bill 1267 legislative session required the Secretary of
Health and Mental Hygiene (currently known as Secretary of Health) to convene a panel workgroup to
examine the development of assisted outpatient treatment (also known as outpatient civil commitment)
programs, assertive community treatment programs, and other outpatient services in the state; develop a
proposal for a program in the State; and evaluate the dangerousness standard for involuntary admissions
and emergency evaluations. The Department of Health was required to recommend draft legislation as
necessary to implement the program included in the proposal, and required to evaluate the
dangerousness standard for involuntary admissions and emergency evaluations of individuals with mental
disorders. As part of this evaluation, the Department was required to discuss options for clarifying the
dangerousness standard in statute or regulations and initiatives to promote the appropriate and
consistent application of the standard.

In 2014, The Department of Health and Mental Hygiene (now the State of Maryland Department of
Health), Behavioral Health Administration) convened a Panel workgroup of diverse stakeholders. The
Panel reviewed the dangerousness standard, and found that in practice, there was variance in how the
dangerousness standard is interpreted across the healthcare system. Specifically, there was an
inconsistent application of the dangerousness standard in various settings, including emergency petition
evaluations. Ultimately, the Panel developed a report with recommendations to promulgate regulations
defining dangerousness to promote consistent application of the standard throughout the healthcare
system-.



Further recommendations included the development and implementation of a training program for
healthcare professionals regarding the dangerousness standard as it relates to conducting emergency
evaluations and treatment of individuals in crisis. It was suggested that training should be extended
beyond the emergency room to Administrative Law Judges, the Office of the Public Defender, consumers
and family members to ensure consistent application of the standard statewide.

The Panel also recommended that the Department report annually on the Civil Commitment pilot
program outcomes. In 2016, The Maryland Outpatient Civil Commitment proposal was accepted by the
Substance Abuse Mental Health Services Administration (SAMHSA) and the program was launched in
2017. The program was subsequently funded by BHA when federal grant funds from SAMHSA was
discontinued.

National Best Practices and Advocacy Reports

To help understand the issues and provide a framework, the Involuntary Commitment Stakeholder
Workgroup used national best practices from the SAMHSA and reviewed reports from the Treatment
Advocacy Center: (TAC) and Mental Health America: (MHA): .

According to SAMHSA, “Involuntary commitment, whether associated with hospitalization or a
community treatment program, involves a significant limitation of liberty—the kind of limitation that is
rare outside of the criminal justice system. For this reason, among others, commitment remains
controversial, especially among recovery-oriented mental health stakeholders who place a high value on
personal autonomy and self-determination (Civil Commitment and the Mental Health Care Continuum:
Historical Trends and Principles for Law and Practice).”

SAMHSA's Practical Tools to Assist Policy Makers in Evaluating, Reforming, and Implementing Involuntary
Civil Commitment takes into account the competing interests in civil commitment, considers the inherent
ethical concerns, and provides practical tools to assist policy makers and others responsible for reforming
or implementing civil commitment laws or systems. Below is a checklist of specific model requirements
for inpatient and outpatient commitment statutes. This checklist was presented to stakeholders as a
reference and served as a guide in the suggested change in the dangerousness definition.



SAMHSA Best Practice Elements for Civil Commitment

Checklist for Policy Makers and Practitioners
e The individual is reliably diagnosed with a serious mental illness.

e Treatment for the individual’s mental illness is available.

o The treatment that is available is likely to be effective.

e Areasonable effort has been made to help the individual understand the nature of his or her
mental illness and the treatment proposed, including the potential risks and benefits of such
treatment and the expectable consequences if he or she is or is not committed.

Outpatient Commitments:

e Without the treatment and other supports that would be available as a consequence of an
outpatient commitment order, it is reasonably predictable, given the individual’s psychiatric
history, that the individual, as a result of the serious mental illness diagnosed, will experience
further deterioration to a degree that, in the foreseeable future, the individual will meet the
requirements for inpatient commitment.

e The respondent is capable of surviving safely in the community with available supervision from
family, friends, or others.

e The individual’s understanding of the nature of his or her mental illness and the treatment
proposed, including the potential risks and benefits of such treatment and the expectable
consequences if he or she is or is not committed, is impeded to a significant degree by the
symptoms of a serious mental illness or their mental disability, limiting or neglecting the
individual’s ability to make an informed decision whether to accept or comply with
recommended treatment.

From different perspectives, TAC and MHA produce reports that rank mandatory treatment laws and
behavioral health systems of care in the nation. The TAC report examines and compares laws from across
the country on involuntary treatment. Ten states received an “A” and eight states received an “F.”
Maryland was one of the states to receive an “F” for its civil commitment laws. Maryland does not have
outpatient civil commitment laws which contributed to the low grade.

MHA is an organization that advocates for policy, programming, and analysis. MHA’s national report card
examines 15 indicators for youth and adults to assess the comprehensiveness of a behavioral health
treatment system. In the MHA national report card, Maryland received an A for the behavioral health
system. This ranking was based on 7 factors which include the number of adults:
1. With any mental illness;
Substance use disorder in the past year;
Serious thoughts of suicide;
Number of uninsured;
Number of people with any mental illness that did not receive treatment;
Number of people reporting unmet needs and
Number of people who could not see a doctor due to cost.
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Summary of Stakeholder Meetings

BHA hosted four stakeholder workgroup meetings to discuss Civil Commitment in Maryland. Below is a
summary of the four meetings with the full minutes included in the appendix:.

e March 3, 2021: The Involuntary Commitment Workgroup was introduced to the work of two national
advocacy organizations that highlight diverse viewpoints on behavioral health treatment and laws:
Treatment Advocacy Center (TAC) and the Mental Health America (MHA). In the kickoff meeting, the
workgroup began to review the current Maryland statute, regulations and definitions for civil
commitment, and explored similarities/differences of the definition of dangerousness from Minnesota,
and Michigan. It was noted that Maryland has a comprehensive, well developed behavioral health system.

e March 17, 2021: A brief presentation was provided regarding the population and race by state. The
workgroup discussed how to avoid racial bias and health disparities and promote parity/access across the
state between urban and rural jurisdictions. Leadership from the Consumer Quality Team provided an
overview of people with lived experiences regarding participation in the Outpatient Civil Commitment
Program. This project is piloted in Baltimore City, administered by Behavioral Health Systems of Baltimore.
An overview of the Civil Commitment and Mental Health Continuum of Care: Historical Trends and
Principles for Law and Practice by Substance Abuse Mental Health Services Administration was provided.
As a comparison, the definition of dangerousness from West Virginia was discussed.

® April 7,2021: This meeting included presentations from community members including the Maryland
Peer Advisory Council-Cherokee Nation Eastern Band, Maryland Coalition for Families, and Maryland
Chapter of Schizophrenia and Related Disorder Alliance of Americas. Workgroup members continued to
discuss proposed changes to Maryland’s definition of dangerousness and the need for more data as well
as training. It was suggested that workgroup members should also read the report by Dr. Paul Appelbaum,
Almost a Revolution: An International Perspective on the Law of Involuntary Commitment. (Appelbaum,
1997)°.

eApril 20, 2021: This meeting began by reviewing Senate Bill 882/House Bill 1267 (2014)’. The 2014 Bill
requires the Workgroup to determine how the standard should be clarified in regulations and statute and
the Department supports further clarification of the current standard. The Chief Attorney from the
Maryland Office of the Public Defender provided a review of data regarding mental health hearings.
Stakeholders discussed and reviewed the data providing comments and insights reflecting that additional
data is needed. A presentation from the National Alliance on Mental lliness Maryland from people with
lived experiences and family members was provided. The Outpatient Civil Commitment Program,
operated In Baltimore City through Behavioral Health Systems Baltimore, also provided an overview of
the service delivery model and lessons learned from the project. The goals of OCC are to reduce inpatient
hospitalizations, increase connections to outpatient behavioral health services, realize cost savings to the
public behavioral health system and improve program participants’ health outcomes and quality of life.
Finally, workgroup members continued to discuss the revised definition of dangerousness and identify
draft recommendations.



Presentation of Data

The State of Maryland Office of the Public Defender (Mental Health Division) provided an overview of
Civil Commitment Data collected by their office.

MENTAL HEALTH DIVISION
Office of the Public Defender
2020 INVOLUNTARY CIVIL COMMITMENT CASE STATISTICS

Month Total Discharges | Voluntaries | Released | Retained | Voluntary or | Represented | Retained Never No Transfers
Number of By By Discharge after Self at Private | Appeared | Disposition
IVA Cases Admin. Admin. | Postponement | Involuntary | Counsel | on [nvol.
Law Law Commitment Commit.
Judge Judge Hearing Hearing
Docket
January 835 353 350 15 37 N/A this Month 3 0 60 11 6
February 713 285 304 15 43 N/A this Month 2 0 56 2 6
March 715 309 321 6 14 N/A this Month 3 0 37 15 10
April 718 303 272 13 50 N/A this Month 1 0 53 22 4
May 693 269 285 19 46 N/A this Month 2 0 61 8 3
June 865 331 333 23 52 N/A this Month 1 1 97 16 11
July 885 352 339 27 42 N/A this Month 2 0 103 10 10
August 854 301 263 18 44 115 1 0 97 8 7
September 904 328 281 21 61 70 6 0 111 13 13
October 901 334 301 27 58 43 1 0 113 19 5
November 735 297 312 14 31 14 7 0 46 4 10
December 794 299 388 21 35 14 3 0 19 10 5
TOTALS 9,612 3,430 3,749 219 513 256 32 1 853 138 90
Terms:
» Disposition: Resolution of a case
e Discharges: Person is admitted to the hospital, or released from hospital and is no longer on the docket.
e Never appears on Docket: Person was either admitted or released but information is not provided by the hospital.
e Administrative Law Judge: A judge who hear the involuntary commitment case and determines if the person meets the criteria for admission or release.

MENTAL HEALTH DIVISION

OFFICE OF THE PUBLIC DEFENDER
6 MONTHS —STATISTICS BY RACE

MONTH TOTAL ASIAN BLACK HISPANIC AMERICAN PACIFIC WHITE UNKNOWN
CASES INDIAN ISLANDER

JULY 885 20 452 21 1 0 330 61
AUGUST 854 23 368 26 2 1 279 155
SEPTEMBER 904 18 469 32 0 0 312 73
OCTOBER 901 27 485 29 3 2 323 32
NOVEMBER 735 22 387 21 1 1 263 40
DECEMBER 794 18 423 36 0 1 277 39
TOTALS 5,073 128 2,584 165 7 5 1,784 408




Special Emergency Petitions

by Race

Asian 3%
Black 51%
Hispanic/Latino 3%
American Indian 1%
White 35%
Other or unknown 8%

It was reported that of the clients who are self-represented during the Administrative Hearing for
Involuntary Commitment, the vast majority come into the hospitals on emergency petitions. It was

reported there have been situations where people have had difficulty getting an emergency petition for a
family member but this is understood to be the minority of cases. The Office of Public Defenders had over

9,000 people come through the Office in 2020 and 219 were released by an Administrative Law Judge.

According to the Office of the Public Defender, attorneys have begun to monitor emergency petitions by

race. The data indicates that Black individuals are the largest racial group to experience an emergency

petition (51% of the cases), but additional data and research is necessary to identify root causes of any

disparity

Statistics of individuals retained by race:

MENTAL HEALTH DIVISION

INVOLUNTARY CIVIL COMMITMENT AT HEARING BY RACE
RETAINED BY ADMINISTRATIVE LAW JUDGE

6 MONTH SNAPSHOT 2020
RACE JULY AUGUST SEPTEMBER OCTOBER NOVEMBER DECEMBER TOTAL
Asian 2 0 2 3 2 0 9
Black 23 20 37 31 16 22 149
Hispanic 2 1 0 1 0 1 5
American Indian 0 0 0 0 0 0 0
Pacific Islander 0 0 0 0 0 0 0
White 15 11 18 22 13 11 20
Unknown 0 12 4 1 0 1 18




MENTAL HEALTH DIVISION
RELEASED BY ADMINISTRATIVE LAW JUDGE AT COMMITMENT HEARING
BY RACE
6 MONTH SNAPSHOT 2020

RACE JuLy AUGUST SEPTEMBER OCTOBER NOVEMBER DECEMBER TOTAL
Asian 1 0 1 0 0 1 3
Black 13 11 14 21 9 9 77
Hispanic 0 0 0 0 0 1 1
American Indian 0 0 0 0 0 0 0
Pacific Islander 0 0 0 0 0 0 0
White 11 4 6 5 5 10 41
Unknown 2 3 0 1 0 0 6

Statistics show that Black persons make up 51% of all emergency petitions in a recent six-month period,
with the next largest group being White persons at 35%. Without county-specific population and
emergency petition data, it is not possible to assess whether persons of any given racial identity are
regularly emergency petitioned at a greater rate than persons of another racial identity or how these
rates may vary across jurisdictional or periods of time. However, based on data provided for the total
number of EPs per racial identity group and total number of persons ultimately retained (5.76% at a
higher percentage than White persons (5.04%) during the time frame of data collection. Without data
regarding the racial identity of persons who were discharged, chose voluntary admission, etc., it is not
possible to calculate whether this differential persists, decreases or increases. The Office of Public
Defenders is beginning to keep additional data such as the number of hours spent in the emergency
room. While the data presented is important, additional data elements are needed to have a fuller
understanding of the civil commitment process in Maryland.

In July, 2021, the Journal of Psychiatric Services published a study demonstrating that Black persons of
Caribbean or African descent with first episode psychosis (FEP) were significantly more likely to be
coercively treated than were non-Black individuals with FEP. The research found that age and
violent/threatening behavior were predictors of coercive referral and intervention. The article identifies
that more research is needed to explore the role of ethno-racial status, how it may influence hospital
admissions, and how to reveal the role of racial prejudices in the assessment of danger (Knight, Sommer,
2021)%

Clarifying the Maryland Definition of Dangerousness

The Stakeholder Workgroup reviewed, and compared/contrasted the definition of dangerousness from
Minnesota, Michigan and West Virginia Statutes.

Some stakeholders indicated that the dangerousness standard within the current statute, “danger to the
life or safety of the individual or of others,” did not need to be further defined. More specifically,
stakeholders contended that BHA should implement training around the current standard to address its
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inconsistent application. The standard could then be further defined if training did not promote
consistent application of the standard. Other stakeholders felt the standard was vague, subjective, and
inconsistently applied to require further definition. They also felt that the current standard creates an
issue of how to train judges to apply an objective standard of dangerousness without specific examples.

The current statute for involuntary commitment states:

Health General 10-616 outlines the requirements for involuntary admission to a psychiatric or
Veterans facility, which includes the requirements for what a certifying mental health professional
puts on the form.

“The rules and regulations shall require the form to include:

(i) A diagnosis of a mental disorder of the individual;

(ii) An opinion that the individual needs inpatient care or treatment; and

(iii) An opinion that admission to a facility or Veterans' Administration hospital is needed for the
protection of the individual or another.”

Health Gen. 10-617 states:
(a) A facility or Veterans' Administration hospital may not admit the individual under this part
unless:
(1) The individual has a mental disorder;
(2) The individual needs inpatient care or treatment;
(3) The individual presents a danger to the life or safety of the individual or of others;
(4) The individual is unable or unwilling to be admitted voluntarily; and
(5) There is no available, less restrictive form of intervention that is consistent with the welfare
and safety of the individual.

The Involuntary Commitment Workgroup proposes the following revision to (3) The individual presents a
danger to the life or safety of the individual or of others; the dangerousness standard, to become the
following:
(3) The individual presents a danger to the life or safety of the individual or of others, which
includes but is not limited to the circumstances below, which must be recent and relevant to the
danger which the individual may currently present, and arise as a result of the presence of a
mental disorder:

(i) The individual has threatened or attempted suicide, or has behaved in a manner that indicates
an intent to harm self, or has inflicted or attempted to inflict bodily harm on self or another; or

(ii) The individual, by threat or action, has placed others in reasonable fear of physical
harm; or

(iii) The individual has behaved in a manner that indicates he or she is unable, without supervision
and the assistance of others, to meet his or her need for nourishment, medical care, shelter or
self-protection and safety such as to create a substantial risk for bodily harm, serious illness, or
death.

Some workgroup members saw a brief and nonspecific dangerousness standard as a strength, and
expressed concerns that adding specifics could limit appropriate involuntary commitments. Specifics are
nonetheless recommended because the standard is not just for involuntary commitment hearings, which
involves experienced participants well versed in the process, but also informs the emergency petition
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process out in the community, where those involved may be inexperienced with emergency petitions.
Without more specific guidance first responders, and sometimes even clinicians, do not always
appropriately pursue emergency petitions, even when the dangerousness standard has been met.

The expanded language of “has behaved in a manner that indicates an intent to harm self,” for the danger
to self in (3) (i) adds additional criteria beyond only explicit statements of suicidal intent or a suicidal act.
The expanded language on danger to others in (3) (ii) adds the reasonable perspective of the fear of a
potential victim and includes the word action so the danger is not limited to only verbalized threats about
harming someone. In (3) (iii) language was added about grave disability, the danger created because an
individual cannot take care of their basic needs. Somatic medical care was specifically spelled out,
because even though the refusal of somatic care can create a danger to self, it can still be overlooked
because danger to self is usually narrowly viewed only in the context of suicide.

There were strong views, but no consensus, for including criteria for commitment that did not require an
element of immediate danger based on psychosis and psychiatric deterioration. BHA recognizes the need
for continued exploration of the subject and more data on the impact this change would have. This
criteria should be explored by the legislature for a possible revision to the statue, with robust discussion
from advocates and professionals. .

Proponents of including psychiatric deterioration without an immediate element of danger when
psychosis is present offered information about the potential harm and benefits of early treatment. It has
been found that chronic psychosis is detrimental to the brain and worsens an individual’s prognosis. An
article in the Canadian Journal of Psychiatry, cites that “from cancer to coronaries, early detection in the
disease course offers better prognosis. The longer a pathological process is left unchecked the more
damage is done; illnesses become more complex and thus they become more difficult to treat” (K.
McKenzie, 2014)°.

Additional articles were offered by the Treatment Advocacy Center to explore the deterioration of the
brain. One article reported that first-episode psychosis (FEP) can result in a loss of up to 1% of total brain
volume and up to 3% of cortical gray matter. The article highlights that repeated episodes of untreated
psychosis could result in progressively lower levels of baseline functioning, and patients may require
longer hospitalizations to achieve stabilization and higher doses of medications to achieve remission
(Martone, 2020) *°.

Other members expressed that while it is clear that earlier treatment for many chronic illnesses, both
medical and psychiatric, including those leading to psychosis, has in general a significant likelihood of
preventing future harm or treatment resistance. The issue of whether the criteria for involuntary
commitment have been met, in order to detain someone against their will, should be based on current
and acute issues present for a specific individual, not because of the possibility that the lack of immediate
treatment may lead to future harm or treatment resistance. Another potential problem with not including
a current element of danger is whether it is constitutional. The Supreme Court’s Olmstead ruling held that
individuals have a right to live in the least restrictive setting that is appropriate. O’Connor vs Donaldson
held that, “[a] State cannot constitutionally confine, without more, a nondangerous individual who is
capable of surviving safely in freedom by himself or with the help of willing and responsible family
members or friends”. The court declined to address what “more” would be required to render
confinement constitutional. Other concerns raised include that involuntary commitment may not be the
most effective method to work with this population, and that involuntary admission of non-dangerous
individuals would put significant strain on the psychiatric hospital system.

As such, psychiatric deterioration language such as these two options are not recommended for inclusion
in the revision of the dangerousness standard.
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1. The individual has psychosis due to a mental disorder, and the psychosis and the deterioration it
has caused severely impair an individual’s judgment, reasoning, or ability to control behavior, to
where this creates a substantial risk for the emergence in the near future of a danger to the life or
safety of the individual or of others.

2. Danger to self includes a substantial risk that as a result of the mental illness the individual will
suffer substantial deterioration of the individual’s judgement, reasoning or ability to control
behavior, if unable to make a rational and informed decision as to whether to submit to
treatment.

Based on the SAMHSA Best Practice Elements for Civil Commitment, Maryland’s proposed definition on
civil commitment, is well aligned with SAMHSA recommendations.

SAMHSA Best Practice Elements for Civil Commitment Proposed

Checklist for Policy Makers and Practitioners Maryland

Definition

e The individual is reliably diagnosed with a serious mental illness. Meets
e Treatment for the individual’s mental iliness is available. Meets
e The treatment that is available is likely to be effective. Meets

® Areasonable effort has been made to help the individual understand the nature of his or her
mental illness and the treatment proposed, including the potential risks and benefits of such Meets
treatment and the expectable consequences if he or she is or is not committed.

Outpatient Commitments:

e Without the treatment and other supports that would be available as a consequence of an
outpatient commitment order, it is reasonably predictable, given the individual’s psychiatric Meets
history, that the individual, as a result of the serious mental illness diagnosed, will experience
further deterioration to a degree that, in the foreseeable future, the individual will meet the
requirements for inpatient commitment.

e The respondent is capable of surviving safely in the community with available supervision
from family, friends, or others. Meets

e The individual’s understanding of the nature of his or her mental illness and the treatment
proposed, including the potential risks and benefits of such treatment and the expectable Meets
consequences if he or she is or is not committed, is impeded to a significant degree by the
symptoms of a serious mental iliness or their mental disability, limiting or neglecting the
individual’s ability to make an informed decision whether to accept or comply with
recommended treatment.
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Stakeholder Discussions

Stakeholders had robust, varied, and thoughtful discussions about the issues surrounding the revision of
the dangerousness definition. The meeting minutes, which are included in the appendix, contain the
complete account of comments and electronic chats. Below is a snapshot of the broad opinions expressed
and topics discussed.

“Minnesota’s population is different from Maryland and some of the language may target people we
don’t need to target and looking at past incarceration can target vulnerable populations and people of
color.”

“The imminent danger part of the Maryland statute that was removed is still a barrier for families to
get treatment for their loved ones. Unless the person is totally debilitated for several days the mobile
crisis teams won’t even come out. It’s important to clarify that danger doesn’t need to be imminent.”

“The current dangerousness standard could be a driver to placing people into situations of
homelessness and incarceration.”

“We need to be careful that stigma, discrimination, ignorance and racism can come into play when it
comes to one person making a snap assessment especially for young men with black or brown skin.
There needs to be education and training to teach decision making.”

‘Choices should be included into our system.”

“The clinical review process is cumbersome; we may have to look at that process as well. When
someone is in a facility and refuses medication the appeal process can take 15-21 days. That is a barrier
for getting people the help they need. It is a civil rights and due process issue.”

“Most states have a definition of dangerousness that includes some form of neglect. The major concern
is regarding population and bias. How much does racial bias and other biases impact involuntary
commitment? There is some merit to having a timeline in the definition of danger to self and others.
Prior violence for a person with mental health issues is the highest predictor for future violence.”

“The dangerousness standard is for involuntary commitment and emergency petitions which means
police and lay persons will have to interpret it. If clinicians struggle, law enforcement will not be able to
determine based on psychiatric deterioration if someone is going to be a danger in the foreseeable
future.”

“The current standard results in a very narrow interpretation of imminent danger of suicidal or
homicidal because they are not familiar with court precedent. The law needs to reflect the broader
standard. Only those who meet the narrow standard even get to the commitment hearing. ER doctors
interpret danger as imminent according to Delegate Morhaim, an ER doctor. Very serious consequences
to denial of treatment: suicide, incarceration, homelessness, violence.”

“I have concerns from a patient’s right perspective. The language is entirely retrospective. There’s
nothing that says that we are trying to identify the danger that the person is likely to present in the
foreseeable future. It’s a terrible missed opportunity to not include language like psychiatric
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deterioration as a basis for involuntary commitment. The likelihood that someone could cause harm to
their mind is a danger in itself.”

“The predictions on future danger are notoriously unreliable even for trained professionals. We have
seen studies that show they are slightly more reliable than chance. This is not going to be interpreted by
just mental health professionals. It will be interpreted by police officers and lay people. If mental health
professionals struggle with determining dangerousness, | think it’s reasonable to assume that people
who aren’t trained in mental health will struggle. Roman Numeral Ill doesn’t do a good enough job
tying the inability to care for oneself to mental illness regardless of the qualifier at the end. We strongly
object to the inclusion of psychiatric deterioration consideration. Just because someone is at risk for
worsening symptoms doesn’t mean they will become a danger to themselves or to others. Including
psychiatric deterioration could create a vastly over broad group of people that will be subjected to
involuntary commitment.”

“NAMI supports clear language to define danger appropriately and | think that the proposed expanded
definition is a strong start.”.

“I participated in the meetings in 2013 and 2014 and there wasn’t a unanimous agreement on what
was reached for psychiatric deterioration in that proposal. In terms of predicting dangerousness, those
studies primarily occur when referring to violent dangerousness and that may be difficult to predict but
if someone stops eating, they will have serious repercussions. Future risk is something that doctors can
assess.”

“In this definition, where would Indigenous/Native People be included?
Response: Data for the Indigenous/Native population regarding involuntary commitment is not
collected. “

“Maryland does not have a definition of danger. The term is left undefined. The law talks about danger
to self or others but it is not defined. Maryland is one of four states that doesn’t provide a definition at
all. So, while that is true that it leaves it open to compassionate progressive definition that
encompasses all the areas it also leaves it open to a very narrow restrictive definition. It’s the
inconsistency and the lack of predictability across the state that leads to the need for us to have a
definition. As useful as the data is, we must keep in mind that it does not tell the entire story as to the
need for a definition of danger. When we are looking at the cases that make it to court that’s
downstream in the process. Most of us believe the problem is more upstream because law enforcement
is making the determination that a person is not a danger to themselves or others. For determinations
that are made in the emergency room, this indicates a case should not come to court because a person
doesn’t meet the definition as it is understood. You are not getting the total picture from the data that
the Office of Public Defender presented as to why many of us believe there is a need for change.”

Some stakeholders noted that dangerousness should be defined in regulation as opposed to statute.
Proceeding through regulations, as opposed to legislation, is recommended because if concerns are
identified in the implementation of this definition of “dangerousness,” then the regulations can be
amended without requiring the passage of new legislation. The Schizophrenia and Related Disorders
Alliance of America provided a written response to the suggested changes in the definition. SARDAA
specifically proposed language around imminence, psychiatric deterioration, and the consideration of
potential for violence. There was no agreement on the inclusion of psychiatric deterioration standard **.
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Draft Recommendations

To strengthen the civil commitment process in Maryland, the Involuntary Commitment Stakeholder
Workgroup proposed three recommendations: (1) Refine the definition of dangerousness in regulations;
(2) Provide comprehensive training around the dangerousness standard; (3) Gather additional
performance metrics/data elements about civil commitment. BHA believes that implementing these
recommendations will safely support individuals in psychiatric crises while keeping a balanced, ethical
approach for prescribing treatment against the person’s will.

Proposed Revision of the Dangerousness Standard

It was recommended to promulgate regulations, rather than propose a statutory amendment, to define
“danger” for purposes of emergency psychiatric evaluation and involuntary admission to a facility. As
expected, there were areas where there was no consensus among stakeholders. This is particularly
applicable to the revision of the dangerousness standard. The proposed definition is:

(3) The individual presents a danger to the life or safety of the individual or of others, which
includes but is not limited to the circumstances below, which must be recent and relevant to the
danger which the individual may currently present, and arise as a result of the presence of a
mental disorder:

(i) The individual has threatened or attempted suicide, or has behaved in a manner that indicates
an intent to harm self, or has inflicted or attempted to inflict bodily harm on self or another; or

(ii) The individual, by threat or action, has placed others in reasonable fear of physical
harm; or

(i) The individual has behaved in a manner that indicates he or she is unable, without supervision
and the assistance of others, to meet his or her need for nourishment, medical care, shelter or
self-protection and safety such as to create a substantial risk for bodily harm, serious illness, or
death.

Performance Metrics: Data Collection and Monitoring
The collection of data (including demographics) and monitoring of data is key to understanding the full
extent of the civil commitment process. The collection of racial and ethnic identity data is important to
evaluate the potential issues of bias, disparity and discrimination. Stakeholders recommended collecting
the following:
e Number of emergency petitions filed through the court system
e Number of emergency petitions granted and not granted through the court system
e Number of people who come to an emergency department via an emergency petition and the
disposition (treated/released, admitted); number of emergency petitions differentiated by who
completed/signed the emergency petition (clinician, law enforcement or court issued)
e Number of people certified for hospitalization
e Number of people who were certified who agreed to voluntary treatment
e Number of people who were certified and released by an Administrative Law Judge

Key stakeholders such as the Maryland Judiciary, Maryland Hospital Association, and CRISP are critical
partners in implementing this recommendation. It is important to note that funding will be needed to
implement changes in the data collection process and evaluation of the data.
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Training
The Involuntary Commitment Stakeholder Workgroup recommends the development of a training
initiative to promote the appropriate and consistent application of the dangerousness standard. The 2014
Report of the Outpatient Services Programs Stakeholder Workgroup identified training as a key
recommendation. As such, it is advised that those recommendations, which have not yet been
implemented, be carried forward. Once a new regulation standard is adopted, training curriculums should
be developed and designed for specific audiences. The following audiences would benefit from training
around the dangerousness standard:

e First responders,
Emergency department staff and inpatient psychiatric clinicians,
Judges, Administrative Law Judges, and
Public defenders
Law enforcement

Implementation of the new training program will require assistance from numerous stakeholders
including: EMS and law enforcement agencies, the Maryland Hospital Association, the Office of
Administrative Hearings, the Office of the Public Defender, the statewide academic health centers, and
professional organizations, such as the Maryland Psychiatric Society. Training will be developed to target
the needs of specific audiences. For example, the needs of clinicians working in emergency or crisis
settings are quite different from the needs of Administrative Law Judges tasked with making decisions
applying the civil commitment law.

First responders and emergency clinicians must make rapid decisions based on limited information, so
their training will focus on how best to make good decisions in the context of their work. In contrast,
inpatient mental health staff have time to gather information, talk with the patient and his/her significant
others, and gather prior records, and can make a more considered decision regarding the need for
continued acute involuntary treatment. It is recommended that statewide guidelines be developed to
delineate the expectations of law enforcement in emergency departments. There is variability in this area
across the state.

Administrative law judges and defense counsel are in a place to more strictly consider the legal standard
as applied to the facts presented in evidence, and their role is to ensure that there is a proper balance
between the patient’s rights and public safety considerations. Through partnerships with the various
stakeholders, training will be designed to meet each group’s specific needs and ensure a full but targeted
understanding of the standard as it is to be considered and/or applied by that group.

To ensure that the training has the widest possible distribution, they will be adapted as webinars suitable
for distance learning. Webinars will be recorded to allow for later viewing by participants unable to join
live training exercises. This will be especially important for workers on evening and overnight shifts, as is
commonly the case for first responders and emergency clinicians. The content of the training will include,
as relevant to the specific audience, education regarding the dangerousness standard as it is to be applied
during the “emergency petition” phase of a particular case and during the various civil commitment
procedures and proceedings. Funding has been identified to bring on a consultant to assist with the
development of training.
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Stakeholder Testimony and Draft Report Feedback

In January 2019, Lt. Governor Rutherford announced Executive Order 01.01.2019.06*, signed by
Governor Hogan, establishing the Commission to Study Mental and Behavioral Health in Maryland. The
commission,chaired by Lt. Governor Rutherford, has been tasked with studying mental health in
Maryland, including access to mental health services and the link between mental health issues and
substance use disorders. The commission includes representatives from each branch of state government,
representatives from the state departments of Health, Public Safety and Correctional Services, and
Human Services, as well as the Maryland State Police, the Maryland Insurance Administration, the Opioid
Operational Command Center, and six members of the public with experience related to mental health.
Several Stakeholders took the opportunity to provide verbal and written testimony at the May 10, 2021
and July 12,2021 Lt. Governor’s Commission to Study Mental and Behavioral Health. Recordings of the
meeting can be found at:
https://governor.maryland.gov/Itgovernor/mbhcommission/commission-to-stud

health-in-maryland.

In addition to providing testimony, several organizations and one individual submitted written feedback
regarding the draft Involuntary Commitment Report. Below is a synopsis of the information presented in
the written feedback. It is important to read the letters included in the appendix to obtain the full scope
of the comments received®.

e Behavioral Health System Baltimore (BHSB): BHSB would like to offer the following feedback.

o Clarifying the Dangerousness Standard: BHSB supports the recommendations to
promulgate regulations, rather than propose statutory change, to define “danger” for
purposes of detention for psychiatric evaluation and involuntary admission to a
psychiatric facility. We also support the decision to exclude “psychiatric deterioration”
in the proposed definition.

o Training: BHSB supports the recommendation to develop a training to promote
appropriate and consistent application of the dangerousness standard. A widespread
training for multiple stakeholders may help to minimize inconsistencies.

o Data Collection: BHSB supports the recommendation to gather additional data about
civil commitment. BHSB believes it is important that the collection and analysis of this
data happen prior to any substantive policy change.

e Ms. Evelyn Burton, Personal Opinion (7/16/21)

o Psychiatric Deterioration standard. Statutes from West Virginia, lllinois, Minnesota, and
Michigan as well as the SAMHSA Inpatient Commitments Checklist include psychiatric
deterioration standards, however the workgroup never discussed whether the specific
language in each was acceptable or not.

o None of the 5 sources included language for a psychiatric deterioration standard.

o The report should accurately reflect that there was no agreement on the inclusion of a
psychiatric deterioration standard. Also, psych deterioration "without an element of
danger" is inaccurate since the proponents consider psych deterioration to be a danger in
itself.

o Imminent Danger: All of the 4 states reviewed and the SAMHA guidelines include
language to assure that "imminent" danger is not required.
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(0]

Regulation vs Statute: Since Regulation was a recommendation, it should be so stated
and a more thorough explanation of the pros and cons that were considered by the
Department, especially given that the Commission recommended Statute in its 2020
Report. ("The commission recommends legislation that provides a clearer statutory
definition of danger of harm to self or others.").

Some groups supported the inclusion of the psychiatric deterioration standard as well as
language to clarify that the danger need not be imminent.

e Ms. Evelyn Burton, Personal Opinion (7/19/21)

(0]

In order to facilitate those with psychosis who will not be denied hospital treatment is to
add the word "mental" between "bodily" and "harm" in section (iii) of the proposed
definition. This links psychiatric deterioration to the concept of harm.

As noted in Michigan, "An individual who has mental illness, whose judgment is so
impaired by that mental illness that he or she is unable to understand his or her need for
treatment and whose impaired judgment, on the basis of competent clinical opinion
presents a substantial risk of significant physical or mental harm to the individual in the
near future or presents a substantial risk of physical harm to others in the near future.
Thank you again for considering the treatment needs of those with anosognosia who are
suffering from psychosis.

e Maryland Coalition for Families (MCF): We support the recommendations of the Workgroup
Report and believe that the process that informed the Report was inclusive, thorough,
well-informed and balanced.

(0]
0

o
o

Psychiatric Deterioration should not be included in the definition of dangerousness.
Comprehensive training around the dangerousness standard should be provided to a
wide variety of professionals who might touch an emergency petition (this also was
recommended in the Report of the 2014 Workgroup).

Data should be collected and continually analyzed, to get a clear idea about the ongoing
practice of civil commitment in Maryland, and especially how it may be
disproportionately impacting Black Marylanders.

Dangerousness should be defined in regulation as opposed to statute.

MCF’s substance use staff vehemently oppose such a change.

e Maryland Psychiatric Society:

(0]

The Maryland Psychiatric Society supports the recommendation to provide more
information and training around the current dangerousness standard, which readily
accommodates a range of gray area situations involving serious risk to the individuals or
others.

We also support the recommendation to gather more data about how the current system
is working.

We disagree with the recommendation to refine the dangerousness standard in
regulations. This gives the appearance of addressing the conflict between civil liberty and
public safety but would not provide a comprehensive solution in our view.

This report does not address another serious concern, which is inadequate resources for
people suffering acute mental health crises. Maryland needs more inpatient beds at both
private and state hospitals.
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e Mental Health Association of Maryland (MHAMD):

(o)

We support the recommendation to promulgate regulations, rather than propose
statutory amendments, to define “danger” for purposes of detention for psychiatric
evaluation and involuntary admission to a psychiatric facility. We also support the
decision to exclude “psychiatric deterioration” in the proposed definition.

Training: Regardless of the actual statutory or regulatory language, there will always be
inconsistencies in how “dangerousness” is interpreted and applied in practice across
multiple systems and actors. MHAMD supports the recommendation for widespread
training on the dangerousness standard for a variety of audiences.

MHAMD supports the recommendation to gather additional data elements about civil
commitment. We encourage the collection and analysis of this data prior to any
substantive policy change.

e National Alliance on Mental lliness (NAMI) Maryland

(0]

NAMI Maryland strongly supports clear language to define danger appropriately...Overall
the proposed definition is an improvement and brings a measure of flexibility needed to
ensure individuals with severe mental illness are not prevented from accessing treatment.
We applaud BHA’s commitment to widespread training to ensure proper implementation
of the danger standard.

The recent data efforts are also critically important.

NAMI proposed the inclusion to the definition;

(iv) The individual has psychosis due to a mental disorder, and the psychosis and the
deterioration it has caused severely impair an individuals’ judgement, reasoning or ability
to control behavior, to where this creates a substantial risk for the emergence in the near
future of a danger to the life or safety of the individual or of others.

Psychiatric Deterioration: NAMI Maryland believes that the sooner an individual has
access to medical care, the better off their outcomes are. Specifically including language
about psychosis and psychiatric deterioration is important.

Physical harm should not be the exclusive standard for danger- new language gets this
right.

Reasonable fear of physical harm to self or others. When it comes to violence associated
with psychosis, the signs of an individual in crisis are unmistakable. Physical harm should
be a consideration but not the basis for the definition of danger.

Racial Injustice in health care: NAMI Maryland supports the additional training proposed
by BHA to ensure that changes to the danger standard are fairly applied. All changes
regarding involuntary commitment need to be systematically implemented and
resourced.

e National Council on Alcoholism & Drug Dependence (NCADD)- Maryland Chapter

(0]

Proposed Revision of the Dangerousness Standard: We support the recommendation
clarified through regulation, rather than statute, the definition of “danger” for purposes
of detention for psychiatric evaluation and involuntary admission to a psychiatric facility.
We also support the decision to exclude “psychiatric deterioration” in the proposed
definition.

Training: NCADD-Maryland supports the report’s recommendations for training that were
made years ago in a similar workgroup’s report in 2014, but not yet implemented.

Data Collection and Monitoring: NCADD-Maryland also supports the recommendation to
gather additional data elements about civil commitment. We encourage the collection
and analysis of this data prior to any substantive policy change.
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e On Our Own Maryland: We strongly support the following recommendations made in the
report.

(0]

Restrict Involuntary Treatment to Recent, Relevant and Reasonable Threats to Safety: The
goal of emergency behavioral health crisis response services should be to support the
safety, autonomy, well-being and recovery of the individual in crisis. We urge BHA to
uphold the report’s recommendation to exclude the nebulous “psychiatric deterioration”
clause from the involuntary treatment standards.

Without Statewide Training Requirements, Nothing will Change: The decision to use an
involuntary intervention should only come after extensive consideration of all other
voluntary options and the potential consequences for the person in crisis. We applaud
the Report’s echoing of the recommendations for training that were provided seven years
ago in a similar workgroup in 2014, but not yet carried through to implementation.
Without Data Analysis, Equity Cannot be Evaluated: Given the theme of your most recent
Annual Conference, Health Disparities, Racial Equity and Stigma in Behavioral Healthcare,
we are optimistic that BHA will embrace the recommendations to collect and analyze
statewide data on the utilization and outcomes of the involuntary commitment process...
Regulation Invites Expertise and Efficiency: The process of eliminating unnecessary use of
involuntary treatment and improving efficiency and outcomes in cases where such
extreme measures are deemed necessary, will be an iterative one. We therefore agree
that the most appropriate and practical venue for any further delineation of
“dangerousness standard” is through regulations and not the legislative process.

e Dr. Erik Roskes, General and Forensic Psychiatrist, Personal Opinion

(o]

| write in partial support and partial opposition to the draft of the Involuntary
Commitment Stakeholders” Workgroup Report.

| fully support the goals of the workgroup, which is to ensure that people with serious
and acute mental health problems have ready and quick access to acute care when
needed. However, there is insufficient evidence that our current statute fails to fulfil this
goal.

The first recommendation should be the development and implementation of a data
collection process whereby MDH and stakeholders can learn about how this system works
statewide. Only if the results of this data analysis indicate that there is a systemic
problem resulting in an unacceptable number of false negatives (people who should have
been involuntarily treated by those who were not) can we know what fixes might be
needed.

If MDH does develop a data collection process, as it should, this will need to include data
regarding all the steps in the involuntary process including: emergency petitions,
certification process and civil commitment hearing process.

e Treatment Advocacy Center

(0]

The draft report mischaracterizes the views of the workgroup members (such as myself)
who called for psychiatric deterioration to be included within the definition of
dangerousness. Repeatedly, the report asserts that some members proposed a
commitment criterion which “would not include an element of danger.” Since “danger to
life or safety of the individual” is the term to be defined here, it would be absurd to allow
a meaning that could apply to individuals who pose no such danger. But in fact the
workgroup members urging inclusion of psychiatric deterioration did not suggest this.
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Instead we argued explicitly that an individual at risk of psychiatric deterioration in the
absence of timely treatment represents a danger to their own life or safety.

Since no member of the workgroup has called for the civil commitment of non-dangerous
individuals, | am hesitant to draw too much attention to the draft report’s erroneous
claim that the Supreme Court in O’Connor v Donaldson held civil commitment of
non-dangerous individuals to be unconstitutional. This misstatement matters only to the
extent that MDH refuses to accept that individuals at risk of serious psychiatric
deterioration are “dangerous” to themselves; if DOH were to accept the broader
conception of “danger” outlined in the prior bullet point, a mistaken view that O’Connor
prohibits civil commitment of non-dangerous individuals would be immaterial. But in light
of DOH'’s apparently narrower view of what it means to be “dangerous,” it seems
important to set the record on O’Connor straight.

The SAMHSA “Checklist for Policymakers and Practitioners” included in the report is not
relevant to the question at hand, which is how Maryland should define dangerousness.
The checklist lists several elements that the author considers important to include in a
balanced civil commitment law. While all of these listed elements are indeed important,
none of them have anything to do with how a state defines dangerousness.

The draft report mischaracterizes the Treatment Advocacy Center’s Grading the States
report, and misleadingly explains away Maryland’s “F” grade. It is not true that Grading
the States “examin[es] the number of public psychiatric beds, number of people
incarcerated with mental health issues and opportunities for diversion” in each state. In
fact, Grading the States is narrowly focused solely on the quality of each state’s
involuntary treatment laws. It does not claim to grade the states on anything else. And it
is misleading for the report to assert that Maryland’s “F” grade is attributable to the
state’s lack of an outpatient commitment law.

The draft report gives short shrift to the important question of whether dangerousness
should be defined in statute or regulation. It does not engage at all with the arguments
put forth by workgroup members as to why a legislative remedy is necessary to change
practices on the ground.

Public Comment

From August 25 through September 10, 2021, MDH solicited public comments and feedback about the
Involuntary Civil Commitment report and its recommendations. The public was notified about the
Involuntary Commitment Stakeholder report through several methods including:

Optum Behavioral Health Provider Alert;

Involuntary Commitment Stakeholder members;

Published on the BHA website

Advocacy Organizations solicited feedback from their membership: On Our Own of Maryland,
Schizophrenia & Psychosis Action Alliance (formerly called Schizophrenia and Related Disorders
Alliance of America), Mental Health Association of Maryland, Community Behavioral Health,
NAMI Maryland, Maryland Hospital Association)

Below are copies of the letters received with the comments and feedback.
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September 15, 2021
To: Maryland Behavioral Health Administration

Re: Comments on BHA Involuntary Commitment Stakeholders’ WG Report (August 2021)
Dear Behavioral Health Administration,

My name is XX and | am a person with lived experience affected by the recommendations in the report. |
strongly support the following recommendations made in the report:

e Restrict Involuntary Treatment to Recent, Relevant, and Reasonable Threats to Safety
¢ Without Statewide Training Requirements, Nothing Will Change

e Without Data Analysis, Equity Cannot Be Evaluated

* Regulation Invites Expertise and Efficiency

Please consider this. Thank you.

Sincerely, XX

September 4, 2021

My name is XX. My husband and | have lived with and taken care of our nephew whose parents had
sadly already passed when he experienced his first psychotic break at 21. Days later he was diagnosed
with schizophrenia. With our help and his cooperation, we were able to get him hospital care, followed by
a Partial Hospital Program (PHP) while living with us, and then into an early intervention program called
OnTrack Maryland modeled on OnTrack NY, specifically for young adults 16-30. Staying on his meds and
living with us for the next year proved a success. He worked, returned to college. Then he decided to try
life on his own in another state still living a successful life on his meds and under a different but similar
program. But after one more year, he went completely off all medication and for the following year and a
half was severely delusional and mostly out of touch with us until one day driving at speeds of over 100
mph on a NYS highway, he was picked up, and because he resisted arrested, he was jailed for a short time.

After several court hearings and at our request, he was thankfully admitted against his wishes for hospital
treatment although, as with most or ALL victims of schizophrenia, he did not believe anything was wrong
with him. THE PSYCHOSIS ITSELF IS WHAT IS WRONG AND PEOPLE EXPERIENCING SCHIZOPHRENIA
TYPICALLY DO NOT KNOW THAT ARE ILL. Their brains are broken in a way that typically deprives them of
this functionality. In today’s treatment facilities, psychiatrists and therapists are generally familiar with the
term “anosognosia” which is defined as a lack of insight that is severe and persistent. It is characterized by

the person convinced beyond a doubt that he is not ill and that he has all the same abilities and thinking
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processes prior to the onset of his illness. He sees no evidence of symptoms and dismisses as illogical any
explanations or evidence to the contrary. Recent interest into the causes of schizophrenia and why young
men are more prone to being struck by this terrible disease through no fault of their own, indicates that
their poor insight is related to a malfunction in the brain.

Because our nephew was jailed for speeding, he was considered a danger but if that had not occurred,
we would have lost touch with him because he would not have chosen to continue with his medicine
protocol for believing he wasn’t ill.

My husband and | strongly support changing, in reality, correcting the law by permanently removing the
need to show a current or imminent danger.

Imagine if YOU were extremely ill and never knew it and even if someone said that you were, you could
not or would not be capable of believing it. That is the position thousands of young men, especially, are
placed in everyday which renders them unable to get help because they do not fit or present with the
danger standard. Except for a speeding violation, my calm, soft-spoken nephew would not be in the
program he is in on his meds because of the hospital care he received although he did not agree he
needed that. Without that care, he would still be aimlessly wandering the country unsuited for work in
spite of a 5-year computer engineering degree. He would also be without contact from a loving family.

Please do not hesitate to incorporate a new more accurate definition excluding the danger standard to
save the lives of thousands. Instead employ a psychiatric deterioration standard.

Thank you.
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September 3, 2021

Good Morning,

My name is XX, and | am writing to you as a sister of my younger brother who was diagnosed with
schizoaffective disorder at the age of 16 and as a physician. | grew up in Montgomery County, Maryland
and have been working as an internist here since 2016.

| write to express support for inclusion of a psychiatric deterioration standard which would include
psychosis itself as a danger to the individual. In much the same way that a patient presenting with chest
pain or stroke-like symptoms is rushed to be evaluated given the devastating consequences of
unrecognized heart attacks or strokes, so too should psychosis be considered an unstable state that
warrants the same dedicated and urgent consideration as any other acute condition. Psychosis and other
psychiatric illnesses often rob patients of their ability to advocate for themselves and can contribute to
their cognitive dysfunction over time. Even if patients may not appear to present an imminent danger to
themselves or others, their clinical course is often unpredictable. A psychotic episode should be
considered grounds for hospitalization to allow for closer monitoring, evaluation of other co-existing
medical conditions that may be contributing, and immediate medication management as needed.

| believe people with mental health challenges are among the most vulnerable in our communities and
we owe them the most compassionate and appropriate care that we can provide.

Thank you,

September 3, 2021

| am submitting these comments as a social worker who has extensive experience serving clients with
serious mental illnesses. These are my personal thoughts and not representative of any group or
organization.

| support the proposed effort to clarify the language of dangerousness. In particular section iii offers
some clarification that notes dangerousness goes beyond suicidal or homicidal behaviors.

Psychiatric deterioration is a major concern as early intervention is linked with better long term
outcomes. Therefore | would recommend inclusion of language that addresses this.

Secondly, training is essential but it is important that this training is consistent and includes behavioral
health providers to avoid a current problem with misinterpretation of the regulations.

Thank you.
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September 3, 2021

On behalf of the Treatment Advocacy Center, | offer feedback on the proposed Final Report of the
Involuntary Civil Commitment Stakeholders’ Group, as distributed for public comment on August 24.

As a member of the group, | have already offered comments on the prior draft of the report, and | will try
to avoid (or at least minimize) repeating here the substantive objections | have already raised in that
letter. But | did want to take this opportunity to comment on what has and has not changed in the
report’s latest iteration.

| am most dismayed that BHA has chosen to ignore my objection to the report’s blatant misstatement of
the US Supreme Court’s holding in O’Connor v Donaldson. The report claims that O’Connor holds that “a
state should not be able to confine a non-dangerous individual who is capable of surviving safely in
freedom,” omitting the critical phrase “without more” from the O’Connor court’s famous holding. This
inaccurate statement directly contradicts Justice Stewart’s explicit clarification in the O’Connor opinion
that “[T]here is no reason now to decide ... whether the State may compulsorily confine a
non-dangerous, mentally ill individual for the purpose of treatment.” The BHA report thus represents
O’Connor as meaning exactly what the Court tells it does not mean. Once again, | urge BHA to not to join
in the perpetuation of this myth.

| am also troubled by the way this objection of mine has been gutted in the report’s synopsis of
stakeholder feedback. | understand that the synopsis is by necessity heavily edited, and that my full letter
is included in the report’s appendix. However, the synopsis edited to my objection to the O’Connor
discussion (third bullet point) is utterly useless to the reader and does not convey my actual objection at
all. You have included my introductory paragraph, which clarifies the reason | felt it important to address

O’Connor, but does not state my actual argument on what O’Connor says. That argument was made in the
following paragraph of my letter. | therefore ask you to please edit the synopsis of my comments by
replacing my first paragraph on the O’Connor decision with the paragraph that immediately follows.

Moreover, | must address how the proposed final report has attempted to refine the argument of the
prior draft against the inclusion of psychiatric deterioration language in the definition of “danger to life or
safety.” The new version does acknowledge the research | provided, linking an extended duration of
untreated psychosis to physical and irreversible damage to the brain. Yet somehow, it is still not
acknowledged that the risk of this profound harm constitutes a danger to the individual’s safety. The
report asserts that “[t]he issue of whether the criteria for involuntary commitment have been met, in
order to detain someone against their will, should be based on current and acute issues present for a
specific individual, not because of the possibility that the lack of immediate treatment may lead to future
harm or treatment resistance.” But including psychiatric deterioration language IS based on a “current and
acute issue present” for the individual. Specifically, the current and acute issue of untreated psychosis,
which has been linked to a grave danger to safety (by way of reduced brain function) if not promptly
addressed through treatment. This is no different than permitting civil commitment on the basis of the
current and acute issue of suicidal ideation, which in itself does not harm the person —these are only
thoughts, after all -- but has been linked to the “possibility” of the future harm of actual suicide.
Accordingly, recognizing the risk of psychiatric deterioration should be no more controversial.
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Finally, the new draft remains inaccurate in its characterization of the Treatment Advocacy Center’s
“Grading the States” report. An assertion is made that “TAC and MHA produce reports that rank
mandatory treatment laws and behavioral health systems of care in the nation.” But, as explained in my
prior letter, TAC’s “Grading the States” report ONLY ranks mandatory treatment laws. Our report does not
rank behavioral health systems of care in the nation, which is a question beyond its scope. | ask you to
please correct this misstatement

Thank you for re-considering these continued objections.

Sincerely,

September 3, 2021

Hello,

My name is XX and | live in Montgomery County, MD. | had a son un-diagnosed with Paranoid
Schizophrenia who committed suicide 3 years ago in May 2019.

| support the inclusion of a psychiatric deterioration standard which would include psychosis itself as a
danger to the individual. Psychosis causes brain damage, reduced functioning, increased danger of
homelessness, incarceration, and premature death as happened in the case of my son.

The definition should clearly specify that the danger need not be current or imminent but is reasonably
expected in the foreseeable future. It is important to also add to the standard that medical and personal
history should be taken into consideration if available. If the law had been different my son might have
been alive today. The heartache a parent endures because of the difficulty in obtaining a diagnosis and
watching a loved one suffering and not knowing the cause. And to see a child suffer from psychosis and
not know what it is because the doctors don't want to take the parents into confidence, when the parent
is the first line of defence to help the child/patient.

Thank you,

September 3, 2021

Comments on Civil Commitment Changes being considered in Maryland.

Civil commitment due to dangerousness has three concepts that must be fully defined and understood
before making decisions about what should be included in any related regulatory or legislative changes.
These concepts are dangerousness, civil commitment, the rights of the potential perpetrators vs. the
rights of the public to be protected from harm, and the connection between mental iliness, substance
abuse, and dangerousness.
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The changes being considered are increases in the clarity of the definition of dangerousness and
widespread education of healthcare providers on the issues surrounding dangerousness, mental illness,
substance abuse and civil commitment. Much can be learned by reviewing the research literature on
these topics.

Dangerousness

A discussion on these issues should include an understanding and communication of the risk factors for
dangerousness. The new definition of dangerousness also needs to inform healthcare providers of the
importance of accuracy in determining who might be at risk for dangerousness and thus subject to the
restrictions of their liberty engendered by being placed under a civil commitment order. To discuss risk
factors for dangerousness, it is important to review the extensive research available on this topic. There
are four categories of dangerousness toward others discussed here. These are perpetration of harm to
others in a mass violence event, domestic violence within intimate relationships, workplace violence, and
harm perpetrated as a part of criminal activity. The research on the risk factors for each of these
categories is extensive.

For domestic violence in the home, the risk factors include (1) an emotionally volatile person (likely to
have emotional dysregulation due to a history of trauma (ACES faST Fact) and likely to be diagnosed with
Borderline or other Personality Disorder; (2) Suicide attempts which may be diagnosed as Major
Depressive Disorder, a trauma related disorder, or Borderline or other Personality Disorder (3) A history
of aggression toward others; (4) Heavy substance abuse; (5) Poor anger management; (6) A history of
experiencing or witnessing childhood violence, particularly within the family which can be diagnosed as a
trauma related mental health disorder or an Axis Il Personality Disorder (The Anna Institute, 2006); (7)
Poor non-violent problem-solving skills which may be a result of a history of developmental delays arising
out of a history of childhood trauma (Van der Kolk, 2009); and (8) past violence toward others which can
also be related to a history of childhood trauma and exposure to violence as a child (Van der Kolk, 2009)
(Center for Substance Abuse Treatment (US)., 2014)

For workplace multiple victim violence, the risk factors include: (1) Highly impatient and hypersensitive
behaviors which may include emotional dysregulation which may be a trauma related disorder (Van der
Kolk, 2009)or a personality disorder; (2) High suspiciousness; (3) A person that intimidates, ridicules, and
demeans others; (4) A history of violence toward others which may be related to a trauma history and
exposure to violence as a child and a trauma related diagnosis, a substance abuse disorder which is often
associated with a history of trauma and a trauma related diagnosis and trauma related mental health
issues, and (5) Problems dealing in a healthy way with authority figures, which can also be related to a
history of trauma (Lee, 2007).

The risk factors for perpetration of events of mass violence have been described by Professors Peterson
and Densley in an unprecedented study of mass murderers in the US since 1966
(https://madison.com/wsj/opinion/column/jillian-peterson-and-james-densley-why-mass-shootings-stop
-in-2020-and-why-they-are/articl 7e40a0-0451-5ce4- -1 7 41.html ). They have
identified the common factors associated with mass violence. Drs. Peterson and Densley have determined
that the majority of mass violence perpetrators had the following characteristics: nearly all mass shooters
experienced early childhood trauma and exposure to violence at a young age (Densley, 2021); one out of
three mass murderers were suicidal; greater than 80% of mass murderers in Peterson and Densley’s
database were in psychological crisis without adequate services and supports when they harmed others;
60% had histories of mental health problems; and 67% showed increasing agitation or emotional
dysregulation leading up to the mass violence event. They also determined that many mass murderers
had a fascination or obsession with other mass murderers and firearms. Additionally, having 4 or more of
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the risk factors for violence was more highly related to commission of mass murder than having just one
of these factors.

Among those committing criminal violence, commonalities include childhood trauma, mental illness,
substance abuse, living in poorly resourced communities, past violence toward others, involvement in
deviant peer groups and personality disorders among adults with criminal justice involvement.

Looking across groups, the connection between childhood trauma, mental illness, and substance abuse
stand out as prime factors in the perpetration of all kinds of violence. This is also well documented in the
research literature in this topic (Bloom, 2007). Childhood trauma is also highly associated with mental
illness and substance abuse as has been established by the research on aversive childhood experiences
(ACE’s, CDC.gov). If we look at trauma related mental health disorders, we return to the connection
between mental iliness and dangerousness to self and others. Additionally, persons with substance abuse
and mental health problems are 7 times more likely to commit violence toward another person.

Risk Assessment

Validated risk assessments have become the standard of care in determining high, moderate, and low risk
of violence emphasizing the need for treatment in moderate to high-risk cases. This emphasizes the need
to include the research literature on risk assessments in this discussion. Quinsy, et al, established that
clinical judgement without a knowledge of violence risk factors in determining the risk of dangerousness
is no better than chance (ROC <50% correct classification probability). The most highly validated risk
assessments have been established with 75-80% correct classification probability through an ROC
analysis. To use clinical judgement alone without knowledge of established risk factors for violence is
insufficient. Additionally, not abiding by the established standards of care are increasingly becoming the
topic of civil liability lawsuits when an at-risk person without sufficient services commits a violent act.
Therefore, any civil commitment regulations should consider applying this literature to any decision
making. Additionally, the standard for deciding cases of potential civil commitment should reduce the risk
of false positives and false negatives by using the highest (ROC) standard of probability of committing a
future violent act. This must be the standard that is used when addressing risk reduction planning.
Validated risk assessments have been the standard in Canada for decades but is still in its infancy in the
US. This needs to be addressed in these changes of regulations.

Civil Commitment

There must be a careful balance between the consideration of the rights of a person at risk to commit
violence while protecting the rights of the public to not be harmed by another. In making these decisions,
we must be careful, judicious, and as accurate as possible. One does not restrict another’s rights without
just cause and the highest level of accuracy, nor does one knowingly place others in harm’s way.

The best way to stop violence is through prevention (Seifert K. , Connecting Child Maltreatment and
Behavioral Health Problems. , 2016). Many persons at risk for future violence have had contact with the
criminal or juvenile justice system or are under disciplinary action in the workplace. Many of these at-risk
persons have been identified due to emotionally out of control behaviors that often fly below the radar of
official or legal accountability but are recognized by supervisors or community members (Seifert K. ). Legal
and workplace actions can be used to refer persons at risk for violence to treatment to reduce the risk of
future violence before there is a need for civil commitment. The case being made here is that
interventions to stop childhood trauma, and to provide treatment for trauma, mental illness and
substance abuse throughout the lifespan should be widely available. This may reduce the need for civil
commitment.
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Conclusion
1. Improving the clarity of the definition of dangerousness through a literature review is supported.

2. Using the highest standards of accuracy with validated risk assessments and risk reduction planning
in determining less restrictive treatment options before civil commitment is supported.

3. Extensive training for healthcare providers on dangerousness, risk factors for dangerousness and the
changes in regulation is supported.

4. Using effective trauma treatment and skill building as an interim step before the use of civil
commitment.

5. Training all Emergency department and crisis intervention personnel of the risk factors for violence
and changes in regulation is supported.

6. Making needed treatment readily available to all. There is sufficient literature that the CCBHC model
supports the inter-agency coordination needed to increase the effectiveness of mental health and
substance abuse services.

7. Payment for improved client outcomes as a standard to improve behavioral health services and
outcomes throughout Maryland

8.  Civil commitment should be a last resort and should be done thoughtfully and carefully to balance
the rights of at-risk clients and the public. A civil commitment for outpatient therapy by a provider that
understands these issues and has a proven track record of serving this population is to be considered
before involuntary commitment to an inpatient facility.
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September 3, 2021

Comments on the Involuntary Commitment Stakeholders’ Workgroup Report of Aug. 11, 2021

My name is XX. My son has schizophrenia and | have bipolar disorder. | strongly support inclusion of a
psychiatric deterioration standard which would clearly include psychosis in the Maryland “danger
standard” for evaluation and involuntary hospital admission. | also support clarifying that the “danger”
need not be “current”, but that there is “a substantial likelihood of danger in the near future.”

The Behavioral Health Administration’s (BHA) proposed standard rejects psychiatric deterioration and
psychosis as an “element of danger.” It also requires an individual to have deteriorated to the point of
already being unable to care for themselves.

| am greatly concerned that according to BHA’s definition of the “danger standard” | would not be
considered in need of involuntary evaluation and hospital commitment and receive the prompt lifesaving
involuntary treatment that | received when | started exhibiting the symptoms of psychosis while visiting
my sister in Virginia.

The statutory danger standard in Virginia includes the following:

“there exists a substantial likelihood that, as a result of mental illness, the person will, in the near future,
...(b) suffer serious harm due to his lack of capacity to protect himself from harm or to provide for his
basic human needs.” (Emphasis added).

Maryland’s proposed standard, on the other hand, requires behavior that already shows the person is
“unable” to care for themselves, not “in the near future” based on “lack of capacity”. In other words, |
would be allowed to deteriorate until the psychosis worsened to the point where | was already unable to
care for myself.

If | were to again start exhibiting signs of psychosis, | want treatment as soon as possible, even
involuntary treatment, if at the time | am unable to understand my need for treatment. Having psychosis
can be an extremely traumatizing experience, causes brain deterioration, and often terrible social
repercussions. For me this would include the inability to care for my son. Like a stroke or heart attack,
psychosis needs immediate treatment.

For these reasons, | strongly support inclusion of a psychiatric deterioration standard which clearly
includes psychosis in the Maryland “danger standard” for evaluation and involuntary hospital admission. |
also support clarifying that the “danger” need not be “current”, but that there is “a reasonable
expectation of danger in the near future.”
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September 3, 2021

Attention: Maryland Behavioral Health Administration (BHA)

Re: Comments on the Involuntary Commitment Stakeholders Workgroup Report of August 11, 2021
Dear Concerns Parties,

My name is XX and | am the mother of a son that suffers from a form of schizophrenia. He has
been incarcerated in the Maryland Correctional System for 19 years in a special unit for individuals with
mental illness. His symptoms’ became apparent when he was in his early 20s. His name is James Logan
and at the time he was married with two young sons, one 2 and the other about 6 months old.

We tried to get him treatment in the summer of August 2002 once we realized something was
very wrong, eventually pleading with a Judge to at least have him admitted into a hospital for treatment.
The results, unfortunately lead to devastating consequences causing the death of two sheriff officers that
tried to take him to a hospital. Now close to 20 years, much has happened since that dreadful day. His
two sons are now grown, one a college student and the other a recent high school graduate working. He
is on medication that keeps him stable that allows him to function, enabling him to learn music, work and
acquire other skill sets to equip him to return to society upon release.

| am asking that BHA propose the inclusion of a psychiatric deterioration standard that would
include psychosis itself, as a danger to the individual because people that have severe mental illness do
not recognize they are sick. If untreated they might have brain damage, become homeless, incarcerated
or even die prematurely.

| am asking and really pleading that the definition put forth, clearly specify that the danger need
not be current or imminent, but is reasonably expected in the foreseeable future. My son will be released
to society in the near future. Our family and the officers’ family have experienced hardships that are
hard to put into words. Why allow anyone with a mental condition to deteriorate to the point where their
behavior creates a substantial risk for bodily harm, serious illness or death? Why would anyone allow that
when it can be prevented?

Again, | am asking that you consider the fact that the lack of treatment could lead to future harm.
| have seen this first hand. Thank you for your consideration of this important matter.

Sincerely,

September 3, 2021

COMMENTS ON THE INVOLUNTARY COMMITMENT STAKEHOLDERS” WORKGROUP REPORT AUGUST 11,
2021 by Chair, Maryland Advocacy Chair of the Schizophrenia & Psychosis Action Alliance (formerly called
Schizophrenia and Related Disorders Alliance of America.)

31



As a member of the Stakeholder’ Workgroup, | offered written comments on several drafts of the
proposed danger standard on behalf of the Maryland Chapter of Schizophrenia and Related Disorders
Alliance of America, now named Schizophrenia & Psychosis Action Alliance. | was disappointed to see
that the August 11, 2021 Stakeholder Report did not include SARDAA’s most recent comments of July 11,
2021. It only included our comments of April 19, 2021, on earlier draft language, some of which are no
longer relevant due to revised proposed language and the April comments did not include numerous
newer comments and attached testimony from Maryland families. If the July testimony from
organizations is to be included in the final report, please correct this oversight.

Overall, we are extremely disheartened and dismayed by both the process of the Stakeholder Group and
recommendations of this Report. Given that 30-50% of the inmates in Maryland'’s jails and prisons have
mental illness, we find it hard to understand why local jails and peace officers did not have a voice in the
Stakeholder Group. The process did ensure that the stakeholder members could voice their opinions,
however it has become very clear that the objective was not to solve the problem of facilitating needed
hospital treatment for those with serious mental illness that lacked insight into their need for critical
hospital treatment. Never once did the group consider whether the proposed language solved this
problem or did they look at the many examples that we and NAMI MD shared to see if the proposed
language would produce better outcomes. It has become clear that Behavioral, Health Administration is
willing to ignore the treatment needs of the most seriously ill with psychosis, ignore or distort the
scientific studies showing the harm caused by psychosis, ignore the SAMHSA recommendations which
BHA promised to follow but even omitted from their report, and misquote a Supreme Court decision to
justify their position in order to achieve what can be considered a political “compromise”.

Compromise is something we can accept things like taxes or speed limits. It is not something that should
be accepted when it causes harm to our loved ones, prevents them from getting critical treatment until
their illness is so severe that their brain is damaged, their chance of recovery is reduced or they become
homeless or incarcerated.

Since our previous comments were not included in the Stakeholder Report, they are offered again below
in the fervent hope that this time they will be seriously considered.

1. Clarification needed that danger applies to the future and need not be “present” or “imminent”.

The 2020 Report of the Commission to Study Mental and Behavioral Health in Maryland singled
this out as a major problem with the current interpretation of the danger standard. It stated, “The
currently widely used standard of “immediacy” is insufficient.”

At the first meeting of the BHA stakeholder’s meeting, the department committed to following
the guidance of the SAMHSA recommendations for inpatient Commitment standards. The SAMHSA
Checklist for inpatient commitment stated: “Without commitment and as a result of the serious mental
iliness, the individual will be at significant risk in the foreseeable future of behaving in a way, actively or
passively (ie by acts or omissions), that brings harm to the person or others; harm to the person my
include injury, illness, death, or other major loss due to an inability to exercise self-control, judgement,
and discretion in the conduct of his or her daily activities, or to satisfy his or her need for nourishment,
personal or medical care, shelter or self-protection and safety.” This guideline is not included in the
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Stakeholder Report. If it were, it would clearly show that the Report recommendations are not in
accordance with this guideline.

The SAMHSA guideline addresses future risk of harm: ““Without commitment...the individual
will be at significant risk, in the foreseeable future, of behaving in a way actively or passively that brings

harm to the person or others.”

The Proposed New Definition relies on current or imminent risk rather than risk in the
foreseeable future. Section (C)(iii) still requires that the individual is already “unable” to meet his or her
basic needs. This very much sounds like imminent risk of harm as is frequently required today. See
Pogliano and Mclver Testimony). As was pointed out by the Maryland Psychiatric Society in their
testimony on SB928, “few people with mental iliness are entirely "unable" to provide for their basic
needs, so this criterion would never be met by any patient.” To be in accordance with the SAMHSA
recommendation, we suggest the definition read: “The individual is behaving in a manner, either actively
or passively, that indicates, in the foreseeable future, that the individual WILL BE substantially impaired in
the individual’s ability to meet his or her need for...” Alternatively, the words “reasonably expected” as
used in SB928 could be retained as follows: “The individual IS REASONABLY EXPECTED, IF NOT
HOSPITALIZED, TO PRESENT a danger to the life or safety of the individual or of others.” And change
“unable” to “substantially impaired in the individual’s ability...”.

2. Clarification needed that harm to self includes psychiatric deterioration.

SAMHSA recommends a definition that states “harm to the person may include...other major loss
due to an inability to exercise self-control, judgment, and discretion in the conduct of his or her daily
activities...” This recommendation recognizes psychiatric deterioration and psychosis.

The New Proposed Definition in section (C)(iii) still totally ignores this SAMHSA recommendation.
It does not make clear that “medical care” should include psychiatric care, “bodily harm” should include
harm to the brain and “iliness” should include psychiatric deterioration” or deterioration in the ability “to
exercise self-control, judgement, and discretion in the conduct of his or her daily activities. SAMHSA
recognizes that besides physical harm, significant losses can occur when one becomes psychotic, including
family, children, home, job, assets and belongings. Therefore, SAMHSA recommends that harms include
“other major loss”.

This omission in the proposed danger standard of psychiatric deterioration, fails to take into
account known scientific knowledge. Extensive research has shown and SAMHSA has acknowledged that
psychosis itself causes damage to the brain." It results in loss of gray and white matter.? In addition, the
length of time of untreated psychosis is correlated with worsening long-term outcomes and less
recovery.® Psychosis needs to be treated like the medical emergency that it is. and treatment provided
promptly, even when the individual cannot comprehend that they are ill and need treatment.* By
ignoring this research as well as research showing that some with schizophrenia and bipolar as a result of
their illness, lack the ability to recognize they are ill and need treatment®, the Department is in effect
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denying treatment to those whose only symptom is psychosis, thereby harming their brain, diminishing
their chance of recovery.

Inclusion of psychiatric deterioration language is essential if we want to be able to provide
treatment early enough to prevent the tragedies of brain damage and worsened functional prognosis, as
well as violence (see Boardman, Granados Testimonies), suicides and suicide attempts, homelessness
child abandonment & trauma and incarceration. Not just families but individuals with serious mental
illness have testified that they want early treatment when they are unable to recognize the need, in order
to prevent psychiatric deterioration and the tragic consequences of non-treatment.

3. Statement needed to require that “in all determinations of danger standard criteria that

consideration should be given not just to the individual’s current condition but, if available, personal,
medical, and psychiatric history". It is vitally important that those making danger determinations not be

limited in the information they can consider. Both for violence to others and self, prior violence and
non-adherence to medication are high risk factors and should not be ignored.® According to Dr. Thomas
Insel, past NIMH Director, “There is an association between untreated psychosis and violence,
especially...towards family and friends. [There is] a fifteen fold reduction in the risk of homicide...with
treatment”. Currently families are told personal and medical history cannot be considered and they wait
in fear for a recurrence of violence and brain damage when a loved one is deteriorating. (See Granados
and Boardman Testimony)

4. The Stakeholder group never discussed or came to a conclusion whether the danger standard should
be in statute or regulation. This is a recommendation of BHA. This limits the usefulness of the standard,
since peace officers and medical professionals do not have convenient access to regulations and judges
give more deference to statute. Health regulations cannot mandate training for peace officers or judges.
Therefore we favor the definition in statute as is done in every other state in the union.

NOTES

" Gerald Martone. Is psychosis toxic to the brain? Current Psychiatry April 2020 p12-13
https://cdn.mdedge.com/files/s3fs-public/CP01904012.PDF

2Andreasen, N. C,, Liu, D., Ziebell, S., Vora, A., & Ho, B. C. (2013). Relapse duration, treatment intensity,
and brain tissue loss in schizophrenia: A prospective longitudinal MRI study. American Journal of
Psychiatry, 170(6), 609—615.

3Rubio, J. M., & Correll, C. U. (2017). Duration and relevance of untreated psychiatric disorders, 1:
Psychotic disorders. Journal of Clinical Psychiatry, 78(3), 358—359.
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September 2, 2021

I'm XX, a former State Department Foreign Service Officer retired in Maryland.

My 32 year old son, X, suffers from paranoid schizophrenia. Medications help him, but his condition is
severe, permanent and irreversible.

He already manifests irremediable damage to his brain, cannot function as an independent, self-sufficient
adult; and after we, his parents, die he faces prospects of homelessness, self-inflicted harm and probable
early death. Not to speak of being consigned to living a miserable life, devoid of caring human contact.

Alex would probably already be dead, but for the grace of the admitting doctors at Holy Cross Hospital
and Sheppard-Pratt who believed our pleading entreaties and several times took him in for long-term
residential treatment.

(Not to speak of the earlier, hard-nosed, "dutch uncle" harassment of the police patrolmen at the NYC
Port Authority, who kept prodding him with their night-sticks, waking him up all night and scaring him into
taking a bus home before he was lost to a lifetime living on the streets.)

During his repeated re-hospitalizations Alex was floridly psychotic -- but it would have been a hard sell to
legally prove he constituted an "imminent danger to himself or others." Only by the grace of God were
we repeatedly present -- and armed with a documented medical history -- to plead his case to admitting
doctors who took him in.

Now, in our late-70's, we know the time is coming closer when we will no longer be there to intercede on
his behalf -- with documented medical history in hand -- when Alex inevitably succumbs to another
psychotic attack and requires prolonged hospitalization. Absent such informed and documented
intercession, Alex will, sometime, sooner or later suffer great harm from untreated psychosis attendant
on his paranoid-schizophrenia.

All we ask of the State of Maryland is that it revise its standards for psychiatric commitment from the
"imminent danger [implicitly 'physical' danger] to self or others" -- which most other states have
long-since recognized are patently impossible to concretely demonstrate, here and now, right here on the
spot.

Similarly, the state's standards should be revised to take careful consideration of the documented history
of the patient, whether presented via documents or informed verbal accounts.
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September 2, 2021

My name is XX. | have been an advocate for families and people living with a serious mental illness in
Maryland for over 35 years. My brother has lived with schizophrenia for over 50 years. | advocated, with
others, for the change to the Maryland law in 2003 on the danger standard for emergency petitions. That
change, along with the statewide training at the time, was not sufficient to significantly improve the
danger standard in Maryland.

| want to thank you for recognizing the need for improvement and clarification of the danger standard,
and for proposing extensive training on the new standard. | think that the inclusion of wording in the
danger standard for someone who is unable to meet their basic needs is an important clarification.

Unfortunately, your proposed changes do not go far enough. If you witness someone who is psychotic
and has hallucinations and/or delusions that could affect their own well-being or those of someone else,
it is imperative to step in to prevent harm. Many of the people in the commitment process do not have
awareness of their illness as a direct result of their illness and cannot see their symptoms as a sign of
disease. It does not take a psychiatrist to realize that someone, who for example, thinks his food is
poisoned by the government, or who hears voices telling him to harm himself or others is a danger. As
you mentioned on page 10 of your report, there are several medical articles that describe deterioration of
the brain as a result of untreated psychosis. This should certainly qualify as a danger to self.

Thank you for giving me a chance to comment.

September 2, 2021

By: Mother of adult son diagnosed with schizophrenia

| am writing in opposition to your proposed danger standard for involuntary psychiatric evaluation and
hospital commitment. It appears to me that our state would slide backward in that the word, imminent,
which was removed from the standard a couple of decades ago, would now be replaced by the word,
“current.” Going backward with this “imminent or current” language, will most assuredly lead to more
people with these neurological illnesses becoming homeless, murdered by cop, or imprisoned. | believe
that laws written to promote violence have no place in a civilized society. Involuntary commitment was
the only route for my son’s safety on several occasions. He was diagnosed with schizophrenia when he
was 24 years old. Our family has had to face these crises for more than a decade. Just to cite several
examples:

In 2009 my son refused to take medication, believing that he was not ill. He was still able to care
for himself physically, but he experienced psychiatric deterioration with paranoid delusions. When his
delusions included a threat to kill someone who was driving by his home, | petitioned the court for an
emergency evaluation. The judge denied it for lack of “immediacy,” although the law no longer stated that
the danger was imminent. It is my understanding that training had been tried prior to this but did not
include judges. Health regulations cannot mandate training for judges. This is one reason it is imperative
that the danger definition be put in statute, not regulations. Judges give deference to what the statute
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says, which is why it must be made clear IN STATUTE that the danger need not be imminent or “current”
but can be “reasonably expected in the foreseeable future.”

In April 2013, my son was clearly showing signs of psychiatric deterioration with paranoid
delusions. His psychiatrist failed to petition for emergency evaluation. For two months, he deteriorated
further to the point where he threatened a neighbor. Even then, the police failed to petition.

In January 2016, my son was visiting me and my husband in Chesapeake Beach. Again, it was clear
that my son was experiencing psychiatric deterioration with his early warning signs of psychosis. |
expressed my concerns to his clinic director. Unfortunately, my son deteriorated to a full blown psychosis;
however, his treatment team did not petition for emergency evaluation. The next time my son visited,
without warning, he picked up my 70-year-old husband by his neck. He pounded his fist into my
husband’s head, believing that my spouse was responsible for 9-11. When | tried to intervene, my son
pushed me into a wall. This episode finally ended with my dialing 911. We were so fortunate that an
officer trained in de-escalation arrived at our house. The officer took my son to our local hospital, where
he spent the next couple of days waiting for a bed at a hospital that could take someone who was
“dangerous,” with a history of violence. Waiting for an individual to become violent before they qualify for
emergency evaluation not only contributes to the damage being done to his brain for lack of timely
treatment but contributes to overcrowded ERs since it takes more time to find a hospital placement for
those with a history of violence.

Research scientists have known since the 90s that schizophrenia is a neuro-developmental disorder. Now,
scientists have strong evidence that psychosis is toxic to the brain. * Therefore, allowing someone with
this disorder to become psychotic to the point of posing “a substantial risk for bodily harm, serious illness
or death,” as this working group has proposed, is exacerbating his disability and the danger to those
around him or her. Why were “mental harm” and serious “psychiatric” illness rejected by this group? It
appears that our Behavioral Health Administration does not care about what happens to our loved ones
or their families with psychosis from mental illness. We would never allow our senior citizens with
Alzheimer’s to deteriorate to the point of being dangerous or lost before helping. Our youngsters with
these neurological disorders are just as loved and valued to their families as our elderly are. Please do not
define danger so that it becomes even more difficult to obtain treatment when loss of insight occurs
(anosognosia). Please, let us not backslide for getting our loved ones back on track with proper
medication!

September 2, 2021

Re: Response to Involuntary Commitment Stakeholders’ Report 8/11/21

| am writing to support the inclusion of “psychiatric deterioration” as a standard for involuntary
commitment to a mental health facility for treatment. This wording would recognize that, while there
may appear to be no current or imminent danger to the individual or others, there is a clear recognition
of brain damage and its ensuing outcomes in the foreseeable future. Typically, those include irrational
thinking and judgment, dangerous disregard for societal norms, homelessness, and often, encounters
with the legal system. All of these present a danger to the individual, as well as to society.
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Once a family has recognized psychosis in their relative, it is important that evaluation and treatment
begin as soon as possible in order to halt the progression of brain deterioration and its life-threatening
outcomes.

I live with my son, who was diagnosed with Schizophrenia with Affective Disorder at age 17. He is now 45
years old. | would like to know that he could be involuntarily committed for treatment in order to
mitigate the effects of his long-term psychosis, which is itself a ‘danger’ as described above.

September 2, 2021

Hello,

My name is XX, and | am writing to you as a mother of a son diagnosed with schizoaffective disorder at
the age of 16 who has had multiple hospitalizations since then. Our family has lived in Montgomery
County, Maryland since 1983.

| support the inclusion of a psychiatric deterioration standard which would include psychosis itself as a
danger to the individual and grounds for hospitalization. Psychosis is still incompletely understood, but
we do know that the manifestations can be devastating. Psychoses cripple a person's ability to think
clearly, to express their needs, and to separate reality from fantasy. It is for these reasons and for the
inherent unpredictability of psychosis that | believe it is essential for all patients presenting with
psychosis, even if the danger does not appear imminent or current, to meet criteria for involuntary
hospitalization for rapid assessment and management.

Since my son's diagnosis, we have had a few occasions where though he was psychotic, there were
barriers to him being admitted to hospital involuntarily as he was not deemed to be an imminent threat
to himself or others. On one occasion, even though he was compliant with his medication, he started
exhibiting paranoid thinking (suspicious thoughts). His psychiatrist at the time did not feel that he
required hospitalization but the following day, he just got worse to the point that he would not take his
medications and | had to call the police to get him help. As much as we are very grateful to the police for
helping us in these moments, | hope you can imagine the added stress of having to call the police on your
own child causes. The sirens and sight of officers with weapons can arouse much fear and paranoia in
patients dealing with mental health crises as well. This also creates a sense of criminality or wrongdoing
when what is essentially needed is for the patient to get psychiatric and medical care.

Thank you for your attention to this very important matter.

September 2, 2021

We are Mr. and Mrs. XX and our son lives in Montgomery County. Our son is 51 years old and has chronic
Paranoid Schizophrenia.
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We support the inclusion of psychiatric deterioration standard, which would include psychosis as a danger
to individuals. It is our opinion that psychosis causes suffering of brain damage, premature death,
homeless, or incarceration if those who have this mental illness are not eligible for involuntary treatment.
The definition considered should clearly state that the danger needed for involuntary treatment need not
be current or imminent but is reasonably expected in the foreseeable future.

On two occasions our son’s mental health deteriorated to the point that we were required to have him
involuntarily hospitalized in the states of Wisconsin and Virginia. Those states allowed us to get the
much-needed involuntary hospitalization of our son to get him the much-needed mental health care
based on his deteriorated mental status and the possibility that lack of treatment would lead to future
harm. We are requesting that a reconsideration of the definition would include psychosis as a danger to
individuals for involuntary treatment.

September 2, 2021

My name is XX, | live in Montgomery County, MD. My son is 26, and has been diagnosed with
schizoaffective disorder, bipolar type I. My son has received numerous hospitalizations within, the most
recent one two weeks ago. Each time he is released without proper treatment or follow-up, as he is
deemed not to be of danger to himself or others. No one bothers to even review his psychiatric medical
history.

| support the inclusion of a psychiatric deterioration standard which would include psychosis to signify a
real danger to the individual. Psychosis causes brain damage, reduced functioning, increased danger of
homelessness, incarceration and premature death.

The definition should clearly specify that the danger need not be current or imminent but is reasonably
expected in the foreseeable future.

My son currently lives in his car. In the past three years, he has had three hospitalizations - taken by
police to Suburban ER, then transported to Shady Grove Adventist behavioral health, or Franklin Hospital
Center in Baltimore, then released because he was determined not to be a danger to self or others. If the
law was different, my son would be required to receive proper treatment so he could function better in
society, with far less brain damage. This has caused great heartache to me as his mom, as he still is not
receiving the treatment he needs.

There are many, many persons like my son who are not receiving adequate treatment and deteriorating,
because of the current definition. | urge you to change it now!!

Sincerely,
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September 1, 2021

Good Afternoon;

My name is XX. | am a 63 year resident of Montgomery County, Maryland. My family member is a 30 year
old black male diagnosed with Schizophrenia who suffers from paranoid delusions and hallucinations.

| enthusiastically support inclusion of a psychiatric deterioration standard which would include psychosis
itself as a danger to the individual. Psychosis causes brain damage, reduced functioning, increased danger
of homelessness, incarceration, and premature death. The definition should clearly specify that the
danger need not be current or imminent but is reasonably expected in the foreseeable future.

My loved one suffered from psychotic episodes on several occasions. During these breaks from reality he
experiences extreme paranoia and fear, confusion and inability to determine what is real. On 2 of these
occasions consequences were suffered due the evaluating professional determining he did not meet the
danger standard for involuntary hospitalization. In the most severe occurrence he attacked a caregiver
because he believed the caregiver was a threat to his safety. The caregiver attempted several times in the
months leading up to the attack to have my loved one involuntarily admitted to a psychiatric unit. Each
time the Montgomery County Mobile Crisis team determined he did not meet the danger standard. My
loved one deteriorated to this state over many months, but could not obtain the care he required.
Clarification that imminent danger is not required, or a psychiatric deterioration standard would have
prevented the extended pain and suffering my loved one experienced and certainly there would have
been no attack on an innocent person.

The Maryland BHA can demonstrate its understanding of severe mental illness by showing compassion
and providing protection for its citizens suffering from SMI (and for their families and caregivers) by
including psychosis itself as a danger to the individual.

Thank you,

September 1, 2021
Subject: Please ENABLE TREATMENT BEFORE TRAGEDY!

My name is XX, | am a Senior Mental Health Care Coordinator at an organization. We serve people who
are living with Serious Mental lliness.

Please ENABLE TREATMENT BEFORE TRAGEDY!

It is imperative that you include a standard of psychiatric deterioration in your criteria for hospitalization.
This deterioration needs to include psychosis itself as a danger to the individual because psychosis
increases the danger of homelessness, incarceration and premature death. Psychosis also causes brain
damage. The definition of the danger standard should clearly specify that the danger need not be current
or imminent but is reasonably expected in the foreseeable future. As a person looking to serve those
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with a disease of the brain, | have cried with families who were unable to get their loved ones hospitalized
to ensure safety and treatment when it was clear their psychosis was incapacitating to a level that danger
to themselves or someone else was reasonably expected in the foreseeable future.

| have seen several instances where a person needed to be hospitalized due to psychosis. The psychosis
inhibited their ability to relate to the people who cared for them; as well as their ability to care for
themselves and make safe decisions about daily life. | can detail two instances where only God prevented
tragedy in this broken system. The first, was with a middle aged man who was repeatedly discharged
while psychotic and admitted only when making threats of imminent danger to others. This man threw a
pair of scissors at the person who came to check on him. The scissors missed and lodged into the wall
behind his human target. At this point, he was hospitalized. The second instance is with a young
vulnerable woman who in her psychotic state saw no danger in the world and simply wanted to live life
with no thought of shelter, meals, self-care, safety. She was a part of our Supported Living Community for
4 years. During her time with us, she took her medications and her brain healed. She enjoyed classes at
MC, working part time as a waitress, and spending time with family and friends. Within a year of moving
into her own apartment, she went off of meds, began self-medicating, and started living on the street.
She was in and out of hospitals and jail in several different states. When her parents were able to
convince her to return to MD after a hospital in NY called them, we resumed working with her. However,
at this point, she was still very psychotic. She did not meet the standard for hospitalization -- and she
simply left our supported living community. You can imagine the heartbreak of her parents and our
community as filing a missing person report was all that could be done. Once again, those who cared
were left hoping to hear from a hospital or jail, in order to know that this young woman was alive.

Please change the definition of the danger standard to allow the system to provide treatment for those
with a disease of the brain. We need the law to support hospitalization when psychosis makes it apparent
that danger can be reasonably expected within the foreseeable future. Both of the above instances
would have been prevented with such a change in the definition of the danger standard.

Sincerely,

September 1, 2021
Subject: Please ENABLE TREATMENT BEFORE TRAGEDY!

My Name is XX, | am the co-founder of an organization. We serve people who are living with Serious
Mental Iliness.

It is imperative that you include a standard of psychiatric deterioration in your criteria for hospitalization.
This deterioration needs to include psychosis itself as a danger to the individual because psychosis
increases the danger of homelessness, incarceration and premature death. Psychosis also causes brain
damage. The definition of the danger standard should clearly specify that the danger need not be current
or imminent but is reasonably expected in the foreseeable future. As a person looking to serve those
with a disease of the brain, | have cried with families who were unable to get their loved ones hospitalized
to ensure safety and treatment when it was clear their psychosis was incapacitating to a level that danger
to themselves or someone else was reasonably expected in the foreseeable future.
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| have seen several instances where a person needed to be hospitalized due to psychosis. The psychosis
inhibited their ability to relate to the people who cared for them; as well as their ability to care for
themselves and make safe decisions about daily life. | can detail two instances where only God prevented
tragedy in this broken system. The first, was with a middle aged man who was repeatedly discharged
while psychotic and admitted only when making threats of imminent danger to others. This man threw a
pair of scissors at the person who came to check on him. The scissors missed and lodged into the wall
behind his human target. At this point, he was hospitalized. The second instance is with a young
vulnerable woman who in her psychotic state saw no danger in the world and simply wanted to live life
with no thought of shelter, meals, self-care, safety. She was a part of our Supported Living Community for
4 years. During her time with us, she took her medications and her brain healed. She enjoyed classes at
MC, working part time as a waitress, and spending time with family and friends. Within a year of moving
into her own apartment, she went off of meds, began self-medicating, and started living on the street.
She was in and out of hospitals and jail in several different states. When her parents were able to
convince her to return to MD after a hospital in NY called them, we resumed working with her. However,
at this point, she was still very psychotic. She did not meet the standard for hospitalization -- and she
simply left our supported living community. You can imagine the heartbreak of her parents and our
community as filing a missing person report was all that could be done. Once again, those who cared
were left hoping to hear from a hospital or jail, in order to know that this young woman was alive.

Please change the definition of the danger standard to allow the system to provide treatment for those
with a disease of the brain. We need the law to support hospitalization when psychosis makes it apparent
that danger can be reasonably expected within the foreseeable future. Both of the above instances
would have been prevented with such a change in the definition of the danger standard.

September 1, 2021
Subject: Change in regulations

| support the inclusion of a psychiatric deterioration standard which would include psychosis itself as a
danger to the individual. Psychosis causes brain damage, reduced functioning, increased danger of
homelessness, incarceration, and premature death.

The definition should clearly specify that the danger need not be current or imminent but is reasonably
expected in the foreseeable future.

Many families have to wait for years in order to obtain treatment for their loved one's illness. Knowing
the nature of severe mental illness, the danger is always there but may not be imminent. Itisimportant
to add to the standard that medical and personal history should be considered. Families have to go
through heartache and fear because their family member has to wait so many years to obtain treatment.
Multiply this with the number of ill members of society who are not being treated because of this
definition or were not treated and have since died and we continue to have a serious social problem.
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September 1, 2021
Subject: Public Comment on Involuntary Commitment

My opinion is concerning the Involuntary Commitment when it involves drug addiction/substance abuse.
Many, many times my daughter has been in the Emergency Room because she overdosed and thankfully |
had enough Narcan. The situation always varied whether or not the EMT took her to the Emergency
Room as an Involuntary Commitment. Seems even under the influence, if she is alert and oriented
enough through the EMT assessment, and not a danger to herself or others, then they have no recourse
other than to leave if she refuses treatment. Many times | have petitioned the court system for an
Emergency Petition for Involuntary Commitment as she kept overdosing. Last year she overdosed and
someone she was with took her to the hospital. | got a call from the ICU doctor saying she has been on an
IV drip of Narcan and is still unresponsive. She also admitted suicidal ideation. Once revived and the
Social Worker decided she was no longer a threat to herself or others she was released. Oh and given
information on where to get "help". She has been an addict for 15 years and always at risk of relapse.
Just this past February she was admitted into Johns Hopkins for 7 weeks complete with a stent for the
blood clots and a drain in her groin where she had been shooting up. You would think someone would
realize this patient needs mental help. | think her addiction screams mental health issues. | never
understood how or why someone who is proven by countless overdoses has a problem is allowed to
dictate their medical care. It is so true our Emergency Departments, and hospitals as a whole are not
equipped, funded or trained to deal with mental health issues. Addiction only complicates the issue.
Many staff become tainted, feeling an addict is a waste of hospital time and resources. Some, not all.
Who can blame them when it’s a revolving door? It is my opinion that Involuntary Commitment is
nothing more than a band aid at best when it comes to substance abuse. What is needed goes so far
beyond just managing an addict in crisis for maybe 72 hours until the Social Worker can make an
assessment. Most know if you say the magic words of not being a threat to yourself or others you will be
released. It should be mandated that they go "bed to bed" to another facility for observation and mental
health services and support. Most feel helpless, hopeless and no one needs to tell them how terrible
they are, they already know they are societies throw-aways. A place that will not only treat substance
abuse, but all that comes with it and relearning how to live a productive life sober. Maybe even find
happiness. Also, the support these addicts get in terms of help with the "Come Down" from the
overdose is absolutely pathetic! They must have some sort of medication, not just Tylenol to help with
the pain of substance abuse withdrawal and it should be given as soon as possible, once the patient is
alert and vital signs are stable. Even an alcoholic has very specific medications to help ease the
withdrawal symptoms. With substance abuse you have someone in pain from withdrawal, still with
unresolved mental health issues leaving AMA-Against Medical Authority because they have not been
given much to ease the pain of withdrawal. | would be more than happy to answer or clarify any
guestions you may have. | also want to thank you for giving this issue some much needed attention.

XXX
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August 31, 2021
Subject: Comments on the Involuntary Commitment Stakeholders’ Workgroup Report of Aug. 11, 2021

My name is XX and | am a registered nurse that has worked with clients that struggle with mental health
issues. | am in support of including a standard relating to a client that is deteriorating from a mental
health symptom such as psychosis (delusions/hallucinations). There are individuals whose delusional
beliefs (example: food is poisoned and refuse to eat) or hallucinations (example: hearing voices that say
they should lie down on a busy intersection) pose a danger to themselves. These can also be dangerous to
others. Too often, | have seen individuals struggling with psychosis refusing treatment and then a serious
crisis arises such as a criminal offense, harm to themselves, or a serious medical condition (example:
wounds left untreated due to psychosis and gangrene being a complication leading to amputations). This
client was not an "imminent" danger but was living outside and unable to understand that it was too cold
to be outside without proper shoes and gloves secondary to delusions. The freezing temperatures lead to
frostbite, then gangrene requiring amputations. There are many other potentially negative long-term
effects of psychosis such as: homelessness, incarceration, and premature death. As a clinician | have seen
all of these. The definition should clearly specify that the danger need not be current or imminent but is
reasonably expected in the foreseeable future.

August 30, 2021
Subject: Comments on the Involuntary Commitment Stakeholders’ Workgroup Report of Aug. 11, 2021
Good morning,

We are a family member of a loved one with a mental health condition and are providing the following
comment on the subject report:

We support the inclusion of a psychiatric deterioration standard which would include psychosis itself as a
danger to an individual because psychosis causes brain damage, reduced functioning, increased danger of
homelessness, incarceration, and premature death. | do not believe the definition should clearly specify
that the danger need not be current or imminent but is reasonably expected in the foreseeable future.

Our 32-year old son lives in another Maryland County, | live in XX County and his father in (another state).
In April, 2021, the Leasing Manager at his apartment complex called me with a very alarming report
because our son's behavior was bizarre and disturbing the peace for the other residents who resided
there, and was a danger to himself. Three residents complained to the Leasing Manager and called the
police for assistance. While the Sheriff did respond they were unable to issue an Emergency Petition (EP)
because our son did not meet the criteria they use for evaluation purposes.

The Mobile Crisis Unit was also called and responded but was unable to issue an EP because they did not
have a Commissioner on staff at that time. Because of the seriousness of the situation, both his senior
father and I, his senior mother -- made TWO separate trips -- each driving 1 1/2 hours -- one way in order
to get medical help for our son. The EP was needed because of our son's dire need -- he not only has a
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mental health condition and was exhibiting psychosis but also a severe hearing loss. With both the Sheriff
and Mobile Crisis Unit on the scene and neither able to issue an EP, the Sheriff suggested that | go to
court to get an EP. | went to Court while my son's father distracted him for about 1 1/2 hours. He was
finally taken to the ER after a 3-4 hour ordeal and involuntarily admitted but discharged after about 7-10
days. This pattern continued to repeat itself between April and July 2021. Outpatient Committed could
have potentially precluded our son from the revolving door of in out EP and hospitalizations and in most
cases NO hearing by an Administrative Law Judge. Rather he was discharged without a hearing.

In another incident in June 2021, after a failed attempt to see our son earlier on a Sunday after he was
recently released from the hospital, another trip had to be made that night by his senior father and sister,
to try to get an EP. A neighbor called and reported the Sheriffs were at his home. Again, the Sheriffs were
unable to issue an EP because he did not meet their criteria, the Mobile Crisis Unit was closed, and the
Court was closed. It took two more days engaging the Leasing Manager to call the Sheriff as well as
myself, calling the Mobile Crisis Unit, and finally getting the ACT Team's Psychiatric Nurse to issue an EP.

During the two days that our son was not being evaluated for the help he clearly and desperately
needed, a Peace Order was filed against him and a Notice to Vacate was issued. Our son has now been
homeless since mid-June. | believe in these instances clarification that an imminent danger is not required
or a psychiatric deterioration standard would have helped our son to get the medical assistance he
desperately needed.

We also agree with the personal opinions made by Ms. Evelyn Burton and the National Alliance on
Mental lliness (NAMI) Maryland.

Please consider the stress on caregivers, the impact on the person with the mental health condition -- the
more frequent they experience a Psychotic break, the longer it takes for them to get back to a baseline
requiring more medication, and the increasingly more taxpayer dollars spent with less benefits for our
loved ones.

Thank you for considering our comments.

August 30, 2021
Subject: Comments on the Involuntary Commitment Stakeholders’ Workgroup Report of Aug. 11, 2021

My name is XX and | am the mother of a 36 year old son diagnosed with schizophrenia. The definition of
the danger standard proposed in the Aug. 11, 2021 Workgroup Report would not have helped facilitate
treatment for my son after his first psychotic break. This is because it does not include any criteria for
significant psychiatric deterioration or specify that the danger need not be imminent. It would not have
eliminated the need for us to ask him to leave home and make him homeless in a vulnerable psychotic
condition in the hope he would then meet the danger standard.

After graduating from college, my son began showing signs of psychosis. Unfortunately, he did not
believe he was ill. He had a neurological deficit called anosognosia which prevented him from
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understanding that many of his thoughts were not reality based. He saw no reason for any psychiatric
treatment and refused it.

Before we made him homeless, my son was clearly experiencing psychiatric deterioration with psychotic
delusional thinking that anyone, with or without training could recognize. This would meet the third
proposed criteria according to the way the Behavior Health Administration (BHA) makes clear that they
will instruct it to be interpreted. It third criteria states: “The individual has behaved in such a manner that
indicates he or she is unable, without supervision and the assistance of others, to meet his or her need for
nourishment, medical care, shelter or self-protection and safety such as to create a substantial risk for
bodily harm, serious illness, or death. BHA makes it clear they intended to apply it only to somatic
medical care and illness. The report states on page 10: “somatic (emphasis added) medical care was
specifically spelled out because even though the refusal of somatic care can create a danger to self, it can
still be overlooked because danger to self is usually narrowly viewed only in the context of suicide.” It
further states: “psychiatric deterioration language [is] ...not recommended for inclusion in the revision of
the dangerousness standard.”

If it could be made clear that the terms “medical care” and “iliness” should be interpreted to include
“psychiatric “care and “psychiatric “illness, then this would enable emergency evaluation without forcing
families to make the extremely difficult decision to make their loved ones homeless to prove they are
unable to meet their physical needs.

Research shows that the earlier treatment starts the better the long-term outcome. That was true for my
own psychiatric emergency almost 40 years ago. | was placed in a psychiatric hospital within days of my
first psychotic break, treated for almost three months and have never had another mental health
incident. My son has not been as fortunate and will likely spend the rest of his life battling this
horrendous illness.

Please recommend defining Maryland’s danger standard to include significant psychiatric deterioration
and that danger need not be imminent, so Maryland families can access treatment for their loved ones
with psychosis, which will improve their long-term outcome.

August 28, 2021
Subject: involuntary psychiatric evaluation and hospital care

My name XX and | have a son, 36, with schizophrenia. My son has been admitted to the mental ward at a
Maryland hospital twice in the last 3 years. His psychosis is severe enough that the police take him to
hospital. He is admitted voluntarily, due to his inability to speak and is incoherent. They find him
wandering in isolated areas and with good judgment they take him to hospital. My nightmare is when the
hospital releases him, once after 28 days and another at 7 days. My son wants out, without the
treatment, and so they do. Staff at the mental ward call a cab and when it arrives, he has no idea where
he should go. He refuses our help, because he thinks we’re part of the reason he is in there. He shows up
at the police station and asks for his gun, which they took from his possession and courts red tagged him
immediately. They release him with lack of personal hygiene, 30% weight loss (jeans won’t even stay up),
and are confused. He is vulnerable and a target when he is in a psychotic state. The mental court of XX
County, Md. mandated monthly psychiatric treatment and he has been taking injections for his psychosis
for 16 months now. My son has been psychotic free all this time and we always check in on him now.
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Unfortunately, we know the illness all too well and when he decides to stop the injections he will be put
back in the same dangerous situation. When you put this man with S.M.I. back on the street, without the
proper care over time, his life is in peril. Involuntary hospital care is critical, until he is able to speak, until
he is coherent, until he is able to shower, until he is able to buy food, and until he knows when to use the
toilet. The hospital releases my son, Brad, after using words, statuesque and internal stimulation, to
describe his condition. | told a mental staff worker on the phone the governor of our state needs to be
aware of just what harm you are doing by releasing him. My cry out for help fell on deaf ears, when she
said the laws of this state do not allow me to hold him any longer. My son’s name is XX, he was a beautiful
boy, young man, graduated from Virginia Tech with honors his senior year and served in the Maryland
National Guard. He served over 3 years and his illness overcame his ability to function with others. The
Maryland National Guard ignored the help he so desperately needed and released him with a medical
discharge. | hope you reconsider the definition of Involuntary hospital care. | know my story is occurring
everyday throughout our mental health system in Maryland.

August 28, 2021
Subject: Comments on involuntary civil commitments
Dear BHA,

All three recommendations are very good.

August 27, 2021
Subject: Comments on the Involuntary Commitment Stakeholders’ Workgroup Report of Aug. 11, 2021

My name is XX and | have been strongly affected by the lack of options to access mental health services
for a loved one who is unaware of their need for mental healthcare. Please Support inclusion of a
psychiatric deterioration standard which would include psychosis itself as a danger to the individual
because, among other reasons, Psychosis causes brain damage, and increased homelessness. The
definition should clearly specify that the danger cis reasonably expected in the foreseeable future. Due to
anosognosia, my brother suffered from an untreated mental lliness for years and our family was forced to
stand by helplessly. If the BHA proposed standard was in place he could have gotten the help he needed.

We need the BHA proposed standard.
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August 27, 2021
Subject: Suggestions to commitment paper
My reply to the request for any suggestions on the Commitment paperwork:

| believe in Section (iii) of the definition it would be helpful to try and make sure that mental health when
someone is un-medicated can lead to bodily harm. | would add that it is better to get the person into the
hospital and let the medical professionals decide if it is a mental illness or the use of illegal substances.

| realize there is an argument to try and separate psychiatric deterioration from dangerousness, but the
reality is they are linked. We certainly do not want to infringe upon civil liberties, but in my 30-year
career | have witnessed so many tragedies because of the uncertainty of the written laws.

| would like to add that the State of Maryland has improved their training for law enforcement and first
responders. It is a start, but the work is not done. | believe that mental health training and education
should be mandatory for all law enforcement and first responders before they are allowed to utilize their
police powers, or respectively treat a patient.

Overall, each addition to clarify definitions is a win-win. Thank you for the opportunity to voice my
opinions.

August 25, 2021

Subject: Involuntary Commitment Report: Comment
Thank you for the report and to all those who worked on it.
Here’s my question/concern/comment.

People who are subject to EP are almost always brought to hospital emergency rooms where the initial
evaluation takes place. Typically, this includes a somatic evaluation as well because some changes in
mental status may not be psychiatric in nature and could be improved with medical management.

Regardless, it’s the ER team (doctors, nurses, PA’s, pharmacists, social workers when available, and
support staff) who first see these patients and then have to manage them.

In my scan of the report, | did not see input or involvement from this key group of health professionals. If
they did participate, that would be good to know.

But if not, then they should be because it will fall to those people to be the ones who actively implement
whatever changes are made to the EP law and who have to find appropriate placement for patients.

| look forward to hearing from you.
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Conclusion

The Involuntary Commitment Workgroup explored many facets of the complex issues related to
involuntary commitment. Stakeholders were not able to reach consensus on modifying the definition, or
including psychiatric deterioration without an element of danger to the dangerousness definition. The
Stakeholders propose the following three recommendations:

(1) Refine the definition of the dangerousness standard in regulations;
(2) Provide comprehensive training around the dangerousness standard; and
(3) Gather additional performance metrics/data elements about civil commitment.

The draft Involuntary Commitment report was disseminated to Stakeholders for their feedback and
comments which has been incorporated into the Report. The report is currently being disseminated to
solicit public input. The final report will be submitted to the Lt. Governor’s Commission to Study Mental
and Behavioral Health by September 30, 2021 for further direction.
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Involuntary Commitment Meeting Minutes
March 3, 2021

Members Present: Marian Bland, Heidi Bunes, Evelyn Burton, Malika Curry, Risa Davis, Anne
Geddes, Eleanor Dayhoff-Brannigan, Emily Datnoff, Erin Dorrien, Mona Figueroa, Dr. Aliya
Jones, Erin Knight, Joana Joasil, Sharon Lipford, Dawn Luedtke, Phyllis McCann, Kirsten Robb-
McGrath, Dan Martin, Christian Miele, Dr. Scott Moran, Dr. Steve Whitefield, Trina Ja'far, Kate
Wyer

I Greetings
Marian Bland, Director of Division of Clinical Services, Adults and Older called to order the first
Involuntary Commitment Stakeholders Workgroup at 2:00 p.m.

Il. Welcome & Workgroup Purpose
Dr. Aliya Jones, Deputy Secretary, Behavioral Health Administration
In most behavioral health systems, there are people with severe illnesses that are prone
to repeated hospitalization, come into contact with the criminal justice system and
struggle to get the treatment they need. Many states use some form of civil
commitment to serve as a safety net when a person, due to their illness, is not able to
maintain basic survival skills for self-care. Despite the clear need for medical
intervention, providing treatment to persons in extreme situations is not an easy task
and hospitalization is often a critical first step in initiating psychiatric care. Over the last
several years, states have become more specific on defining dangerousness. In
Maryland, there is unclear language in the statutes and regulations which has led to
wide interpretation of the law.

The Lt. Governor has asked BHA to examine the definitions of Involuntary Commitment
in Maryland and better define harm to self/others and grave disability. Through the

52



.

Stakeholder workgroup, we will have discussions to better define language of civil
commitment. We want to have statutes, regulations and a process that balances when
a person needs hospitalization against their will while ensuring personal autonomy and
care in the least restrictive manner. Today, we are here to listen to your thoughts, to
have a shared discussion, to learn and better define the definition of harm to self and
grave disability. Together we can bring these issues to light and move civil commitment
in Maryland in the direction that better serves consumers and communities.

National Advocacy Organizations & Rankings
Sharon Lipford, Program Administrator, Behavioral Health Administration

There are two national advocacy organizations that bring diverse perspectives on
behavioral health treatment and services:

Treatment Advocacy Center (TAC) a national nonprofit organization dedicated to
eliminating barriers to the timely and effective treatment of severe mental illness.

Mental Health America (MHA) is a community-based nonprofit dedicated to addressing
the needs of those living with mental iliness and promoting the overall mental health of
all.

The TAC report examines laws across the country for involuntary treatment. Ten states
received an A and eight states received an F. Maryland was one of the states to receive
an F. TAC looks at public psychiatric beds, number of people incarcerated with mental
health issues and opportunities for diversion. The TAC report advocates for more clearly
defined criteria for involuntary commitment and supports outpatient treatment.

MHA’s report looks at 15 indicators for youth and adults to assess the
comprehensiveness of the behavioral health treatment system. They advocate for
policy, programming, and analysis. In their national report card, MHA gave Maryland an
A. Minnesota ranked high on both the TAC and MHA reports which might be used as a
resource.

Overview of Involuntary Commitment Statute and Definitions

Eleanor Dayhoff-Brannigan, Assistant Attarney General, Office of the Attorney General
There is interest in updating the definition of “danger to self or others” in the regulation
to more clearly include language that requires the Administrative Law Judge or judge to
include the possibility or probability of self-neglect in the analysis.

Involuntary Admission Overview:

s Aclinician or peace officer completes an emergency petition which doesn’t have
to be reviewed by a judge. The individual is directly taken to an emergency
department.
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Involuntary Admission to a psychiatric facility can occur when an “interested
person” fills out an Emergency Psychiatric Evaluation (EPE) form and requests
that an individual be committed.

A judge reviews the EPE form and determines whether the individual should be
admitted for an emergency evaluation.

After the emergency evaluation, the hospital determines whether to file an
application for involuntary admission {IVA) to the hospital.

The Office of Administrative Hearing holds an Involuntary hearing and
determines whether the individual should be involuntarily committed.

Involuntary admissions also occur every six months if an individual needs to
remain committed and can be filed by the treatment team or facility where the
individual is receiving treatment.

Involuntary admission procedures are hoth in statute (Health General 10-615)
and Regulation (10.21.01 et. seq.)

Component Parts of an Inpatient Commitment Standard
https://www.samhsa.gov/sites/default/files/civil-commitment-continuum-of-care.pdf

Minnesota Statute:
“Danger to self or others” includes:

a failure to obtain necessary food, clothing, shelter, or medical care as a result of

the impairment;

an inability for reasons other than indigence to obtain necessary food, clothing,

shelter, or medical care as a result of the impairment and it is more probable

than not that the person will suffer substantial harm, significant psychiatric

deterioration or debilitation, or serious illness, unless appropriate treatment and

services are provided;

a recent attempt or threat to physically harm self or others; or

recent and volitional conduct involving significant damage to substantial

property.

A person does not pose a risk of harm due to mental illness under this section if

the person’s impairment is solely due to:

(1) epilepsy;

(2) developmental disability;

(3) brief periods of intoxication caused by alcohol, drugs, or other mind-altering
substances; or

(4) dependence upon or addiction to any alcohol, drugs, or other mind-altering
substances
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Michigan Statute:
MICH. COMP. LAWS & 330.1401(1).

As used in this chapter, "person requiring treatment" means (a), (b), (c), or (d):

(a) Anindividual who has mental iliness, and who as a result of that mental illness can
reasonably be expected within the near future to intentionally or unintentionally
seriously physically injure himself, herself, or another individual, and who has engaged
in an act or acts or made significant threats that are substantially supportive of the
expectation.

An individual who has mental iliness, and who as a result of that mental illness is unable
to attend to those of his or her basic physical needs such as food, clothing, or shelter
that must be attended to in order for the individual to avoid serious harm in the near
future, and who has demonstrated that inability by failing to attend to those basic
physical needs.

An individual who has mental illness, whose judgment is so impaired by that mental
iliness that he or she is unable to understand his or her need for treatment, and whose
impaired judgment, on the basis of competent clinical apinion, presents a substantial
risk of significant physical or mental harm to the individual in the near future or presents
a substantial risk of physical harm to others in the near future,

An individual who has mental illness, whose understanding of the need for treatment is
impaired to the point that he or she is unlikely to voluntarily participate in or adhere to
treatment that has been determined necessary to prevent a relapse or harmful
deterioration of his or her condition, and whose noncompliance with treatment has
been a factor in the individual's placement in a psychiatric hospital, prison, or jail at
least 2 times within the last 48 months or whose noncompliance with treatment has
been a factor in the individual's committing 1 or more acts, attempts, or threats of
serious violent behavior within the last 48 months. An individual under this subdivision
is only eligible to receive assisted outpatient treatment.

I

{c

(a

—

HB 928 / SB 1344

Proposed Definition of Dangerousness

“Danger to the life or safety of the individual or of others” means a substantial risk, in
consideration of the individual’s current condition and, if available, personal and
medical history, that the individual will:

(1) cause bodily harm to the individual or another individual; or

(2) be unable, except for reasons of indigence , to provide for the individual’s basic
needs, including food, clothing, health, or safety; or

(3) suffer substantial deterioration of the individual’s judgment, reasoning, or
ability to control behavior, provided that the individual is currently unable to
make a rational and informed decisicn as to whether to submit to treatment.

Further clarification includes:
“(3) The individual [presents] IS REASONABLY EXPECTED, IF NOT HOSPITALIZED,
TO PRESENT a danger to the life or safety of the individual or of others;”
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Maryland Department of Disabilities — Youth & Families Subcommittee Workgroup
Christian Miele, Deputy Secretary, Maryland Department of Disabilities and Dawn
Luedtke

Our charge is to identify mental health personnel and resource needs in each
jurisdiction, determine best practices and identify successful initiatives. To influence
policy, the workgroup would provide recommendations to the subcommittee. If the
subcommittee wants to make a recommendation it is sent to the full commission and
then to the Governor.

In 2003 the words related to imminent danger were removed from the statute. It was
believed that this change would create flexibility with law enforcement doing the
petitions and taking people to treatment but that didn’t happen. Law enforcement
seems to view the emergency petition as a last resort probably because of the probable
cause standard.

Maryland’s Robust Community Behavioral Health

Marian Bland, Director of Division of Clinical Services, Adults and Older Aduits
Maryland has a comprehensive, well developed behavioral health system in Maryland.
Services include:

* Assertive Community Treatment programs (evidenced-based)- There are currently
24 ACT Teams and 22 Mobile Treatment Teams in Maryland

* Comprehensive, statewide network of outpatient clinics

» Crisis Services -hotlines, mobile crisis teams, walk-in/urgent care,
stabilization/crisisresidential beds

= Crisis Intervention Teams (CIT) — law enforcement response (all jurisdictions
receive funding)

e Detention Center Programs — jail and reentry

e Forensic Assertive Community Treatment in Baltimore City

* Mental Health Court Programs

e Qutpatient Commitment Pilot in Baltimore City

e Peer Support Programs — WRAP, Psychiatric Advance Directives

Discussion & Next Steps

Marian Bland, Director of Division of Clinical Services, Adults and Older Adults
Stakeholders discussed the Involuntary Commitment process and commented on
various aspects of the revising the definition of dangerousness. Comments/Discussion
included:

® [t seems like Minnesota is viewed as the gold standard. Is there any data on how
it was implemented and what types of groups were targeted? Minnesota’s
population is different from Maryland and some of the language may target
people we don’t need to target, including those with past incarcerations,
vulnerable populations, and people of color.
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The Michigan statute has tight language that is tied to the mental health
disorder whereas HB 928 doesn't.

The imminent danger part of the Maryland statute that was re,moved is still a
barrier for families to get treatment for their loved ones. Unless the person is
totally debilitated for several days, the mobile crisis teams won’t even come out.
It's important to clarify that danger doesn’t need to be imminent.

The current dangerousness standard could be a driver to placing people into
situations of homelessness and incarceration.

We need to be careful that stigma, discrimination, ignorance and racism can
come into play when it comes to one person making a snap assessment
especially for young men with black or brown skin. There needs to be education
and training to teach decision making.

ACT teams can create strong relationships based on mutual respect and trust.
What type of help is a person getting from a stranger that shows up and makes
choices about where you spend the next 6 months of your life?

When we talk about treatment what are we really saying? Does it mean that
people will be forced to take medication? Medication may help some people but
it is not a silver bullet. We need to be aware that there are more options that
can be used to help someone feel in control. We don’t want to take away
someone’s due process if they are refusing medications.

The new statute opens the door for a lot of involuntary commitments.

Getting people into hospitals doesn’t help them resolve psychiatric psychosis.
There needs to be more outpatient treatment.

Choices should be included into our system.

The clinical review process is cumbersome, we may have to look at that process
as well. When someone is in a facility and refuses medication the appeal process
can take 15-21 days. That is a barrier for getting pecople the help they need. It is
a civil rights and due process issue.

Like including language regarding the inability to provide food or shelter but this
can result in individuals being hospitalized indefinitely.

This discussion is important to families who cannot get their loved ones in
treatment when they need it. Many times those who need involuntary
commitment don’t recognize they have a mental illness and they are
experiencing active psychosis.

There were questions about the number of people served in Baltimore's
Outpatient Civil Commitment Program and whether BHA could invite BHSB to
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provide and update on the Outpatient Civil Commitment Program? BHA will
invite Baltimore City’s OCC to present at a future meeting on the program’s
progress and challenges.

Dr. Jones provided closing remarks. Our goal by the last stakeholder workgroup
meeting is to put forward a recommendation in the best interest of those who may be
put in the situation of being involuntarily committed and helping people get what they
need.

VIll.  Next Meetings:
Marian shared the dates of the next meetings:

* March 17,2021 1:00-2:30 PM (2Znd meeting)

* April 7, 2021 2:00 - 3:30 PM (3rd meeting)
* April 20,2021 11:00 AM -12:30 PM (4th meeting, if needed)

Meeting adjourned at 3:30 p.m.
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Involuntary Commitment Stakeholders’ Workgroup
March 17, 2021
Minutes

Attendees

Marian Bland, Michelle Fleming, Anne Geddes, Brande Ward, Brian Stettin, Caren Howard,
Carol McCabe, Dan Martin, Darren McGregor, Dawn Luedke, Debbie Plotnick, Eleanor Dayhoff-
Brannigan, Eric Roskes, Erin Dorien, Erin Knight, Kate Wyer, Katie Dilley, Katie Rouse, Katie Dille,
Kirsten Robb-McGrath, Malika Curry, Moira Cyphers, Phyllis McCann, Regina Morales, Risa
Davis, Steve Johnson, Scott Moran, Sharon Lipford, Susan Steinberg, Steve Whitefield

1. Welcome and Purpose/Goals of Stakeholder’s Workgroup Reviewed - zMarian Bland

Marian shared the goals of the meeting for March 17, 2021 and were the following:
Goal 1: Continue review of best practices.
Goal 2: Hear from individuals with lived experience.
Goal 3: Define danger to self and grave disability.

2, March 3, 2021 Minutes were Reviewed - Marian Bland
Katie Rouse was added as an attendee from last meeting.

3. Review of Stakeholder Comments - Marian Bland

Marian reviewed the comments from the stakeholders meeting held on March 3, 2021.
Comments are reflected in the March 3, 2021 minutes.

4. Review Discussion/Information about Populations - Eleanor Dayhoff

Eleanor provided feedback from the March 3 meeting reporting on the populations of
race by state. At the last meeting we discussed language from different states and there
were questions regarding the populations between the states.

e Minnesota - 82% white

e Michigan - 74.8 % white

= West Virginia - 92% white

= lllinois - 60% white and 23% non-English speaking
» Maryland - 50.2% white
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Maryland’s population is most similar to lllinois.

Most states have a definition of dangerousness that includes some form of neglect. The
major concern is regarding population and bias. How much does racial bias and other
biases impact involuntary commitment? There is some merit to having a timeline in the
definition of danger to self and others. Prior violence for a person with mental health
issues is the highest predictor for future violence.

Maryland is not considering the language from Michigan statute which requires a set
number of acts to happen within a set time frame in order to consider involuntary
commitment.

Comment: The proposed legislation is trying to solve a resource problem. People wait in
the ER for hours and sometimes weeks for a bed when they meet civil commitment
criteria. This law will not solve that problem.

Comment: The more you try to spell out who gets civilly committed the more restrictive
the process becomes.

Comment: It is inexcusable that parents are told to call back when their child is
dangerous. The issue is that people aren’t able to get help earlier.

Persons with Lived Experiences - Consumer Quality Team, Kate Wyer, Senior Director

Kate provided an overview/comments from people interviewed through the CQT
program regarding the Outpatient Civil Commitment Program. Specifically, comments
from people with lived experience include:

» “This program has been helpful in getting me on track.”

e “This program helped me and saved my life.”

* “The counselor is helping me get a place to live.”

» “It's going good, the counselor makes sure | have food, medication and a roof
over my head.”

The quality team is staffed with people who have lived experience. There is a resource
called Open Dialogue for families and the peer community. It was developed to help
people in crisis situations. There will be a two-day training in May.
https://dialoguerevolution.com/training/opening-dialogues

Steve Johnson from Behavioral Health System Baltimore (BHSB) will present on the
Outpatient Civil Commitment Pilot Program (OCC} pilot program at a later date (April 20,
2021 meeting)

SAMHSA Checklist (PowerPoint) - Sharon Lipford

SAMHSA developed a report called Civil Commitment and the Mental Health Continuum
of Care: Historical Trends and Principles for Law and Practice. SAMHSA created a
checklist to help pelicy makers and practitioners identify several elements for civil
commitment. As we move forward redefining the Maryland statute, we plan to use the
SAMHSA best practices as a template.
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Review- West Virginia Statute and Revisions - Maryland’s Involuntary Commitment
Definition - Eleanor Dayhoff- Brannigan

Eleanor Dayhoff-Brannigan reviewed the West Virginia statute. Eminent danger is more
short term and foreseeable danger is not.

Question: Is there any data on involuntary commitments among Indigenous/Native
Population?

Unfortunately, BHA does not have an answer at this time. However, we will
research the topic and share any data with the group.

Comment: Maryland’s statute hasn’t required imminent danger since 2003. We don’t
have any time frames included in our statute right now.

Comment: That's a good thing. | would hate to see us move there.

Comment: Just because someone doesn’t take their med ication, it doesn’t indicate that
they will be dangerous. It is more likely that they need engagement.

Comment: Clinicians are notoriously bad for predicting dangerousness. We need to be
very clear that our ability to see someone’s dangerousness is very limited.

Comment: The current definition of dangerousness affords doctors and law
enforcement the ability to need for emergency petitions.

Comment: There were an estimated 8,000 emergency petitions last year. Less than 350
were released by judges because they didn’t meet the dangerousness standard.

Comment: The dangerousness standard is for involuntary commitment and emergency
petitions which means police and lay persons will have to interpret it. If clinicians
struggle, law enforcement will not be able to determine based on psychiatric
deterioration if someone is going to be a danger in the foreseeable future.

Comment: It's very telling that we frame the conversation around danger and not
safety. Ultimately, we want people to be safe. What is the experience of a person going
through this and sitting in the waiting room for hours?

Comment: | have concerns about caring for self the way it is written in the West Virginia
stature. It is written as “or” and not “and.”

ChatBox - Discussion/Comments - All

Comment: The comment that HB 1344 does not link the danger standard to having a
mental illness is not accurate. Also the comment about the target population applies
only to outpatient commitment.
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Comment: What about NJ? Also a fairly close match to MD in terms of demographic
makeup.

Comment: Prior violence for a person with serious mental illness is the highest predictor
of future violence when psychotic. History is vital.

Comment: Isnt the question with respect to prior criminal record is whether it’s
criminal record in general (not necessarily correlative) or conviction of a crime of
violence?

Comment: What are the Stats on Indigenous/American Indian Populations?

Comment: | am curious whether anyone has reviewed research on the impact of
statutory changes on civil commitment rates or decisions.

Comment: To be clear, the standards in Michigan and elsewhere consider a certain
number of incidents in a certain period of time are standards for outpatient
commitment only. That would not make sense as an inpatient standard. Dr. Roskes,
there is an unfortunate dearth of research on that question.

Comment: Correct.
Comment: MHA has also found that the criteria does NOT matter.

Comment: This is the TAC roundup of state’s IVA laws:
https://www.treatmentadvocacyce nter.org/storage/documents/state-standards/state-
standards-for-civil-commitment.pdf.

Comment: The current standard in 10-617 does not require imminence. | am going to
die in the foreseeable future. Is that what we mean?

Comment: Carroll McCabe: Our office represents over 8,000 people. The interpretation
of the definition of dangerousness is in an extremely broad way. It's not just physical
danger of others but to self because people don’t take their medications or care for
themselves. The refusal of medications, lack of insight shouldn’t drive this [issue]. We
see people who are being emergency petitioned. Hopkins releases over 50% from the
emergency department because they don’t need inpatient psychiatric care. | don’t see
the need for change of the dangerousness definition. Nobody is talking about collateral
consequences.

Comment: | concur with Scott Moran’s statements. Our ability to predict dangerousness
in the very near term (minutes-hours) is pretty good. Beyond that, the accuracy of our
predictions falls off very quickly.

Comment: MSP obtained data from OAH indicating that 90% of those patients taken to
hearing are retained at the hearing, in about 800 hearings per month.

Comment: The current standard results in a very narrow interpretation of imminent
danger of suicidal or homicidal because they are not familiar with court precedent. The
law needs to reflect the broader standard. Only those who meet the narrow standard
even get to the commitment hearing. ER doctors interpret danger as imminent
according to Delegate Morheim, an ER doctor. Very serious consequences to denial of
treatment: suicide, incarceration, homelessness, violence.
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Comment: It’s about being safe. Emotionally, physically, essentially. What is missing, is
that everything has consequences. What is the experience of a person who goes
through the process? Sitting in the ED escalates feelings of panic, fear, paranoia. While
conversation focuses on specific sets of folks, the standards apply across the state.
Many more people, due to COVID, have lots of folks not getting what they need in the
moment and being pushed away out of fear of completely losing their life. What we
need to look at is safety and not always the conversation on how soon a person is going
to be dangerous.

Comment: Thank you Carroll for bringing up the collateral damage from involuntary
commitment. This issue keeps veterans, police and others from reaching out or
accepting help.

Comment: Again: if people misinterpret the standard of “danger” which is what the
statue says as “imminent danger” which is not what it says, and thereby improperly not
committing people that should be committed, that is a TRAINING issue, and will not be
resolved by changing the statute.

Meeting Recap and Next Steps - Marian Bland

Marian stated that the Outpatient Civil Commitment Program will be invited to present
at a future meeting. The next Involuntary Commitment meeting will be held on April 7,
2021. The time may need to be changed because it conflicts with BHA's 988 meeting as
noted by Dan Martin Marian acknowledged the comments and questions included in
the chat box and informed the group the information will be included in the minutes
and discussed at the next meeting. The revised definition will be sent out to the group
prior to the next meeting for review. The document referenced by Dr. Roskes Study to
Change Civil Commitment will also be sent out.
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Involuntary Commitment Stakeholders’ Workgroup
April 7, 2021
Minutes

Attendees

Anne Geddes, Brande Ward (Yahtiley Phoenix), Brian Stettin, Carroll McCabe, Dan Martin, Dawn Luedtke,
Phyllis McCann, Sharon Lipford, Susan Steinberg, Eleanor Dayhoff- Brannigan, Dr. Erik Roskes, Erin
Dorrien, Erin Knight, Evelyn Burton, Jennifer Redding, Risa Davis, Steve Johnson, Kate Farinholt, Katie
Rouse, Kirsten Robb-McGrath, Marian Bland, Malika Curry, Moira Cyphers, Mona Figueroa, Dr. Scott
Moran, Dr. Steven Whitefield, Trina Ja'far.

I.  Welcome and Introductions: Ms. Marian Bland

Il. Review of March 17, 2021 Minutes and Meeting Recap: Marian Bland
The minutes were reviewed and accepted. The purpose of the Involuntary Commitment meeting
is to continue to review best practices; hear from family members and individuals with lived
experiences; and continue to discuss the definition of danger to self and grave disability.

. Community Member Presentations:
Brande Ward (Yahtiley Phoenix), Peer Recovery Specialist, Maryland Peer Advisory Council,
Cherokee Nation Eastern Band (Descendant)
“There is a lack of classification by race and treatment isn’t culturally appropriate. There are
7,000 indigenous native people living in Baltimore City (2010 Census) and there aren’t any stats.
Treatment is deplorable and there are no conversations or advocacy for indigenous people.
When | was hospitalized, | didn’t have a say in my treatment plan. My treatment plan wasn’t
discussed with me, | wasn’t allowed to go outside and connecting with nature is a part of my
culture. Culture is critical to treatment”.

Ann Geddes, Policy Director, Maryland Coalition for Families

There are very different opinions about involuntary commitment. What families agree on is that
they want their loved ones to have easy access to quality treatment and services. We believe
that this is where our focus should be, building out comprehensive services and supports for
mental health illness. We must acknowledge that involuntary commitment is traumatizing and
can have long term negative consequences which can result in aversion to treatment. My
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family’s personal experience with involuntary commitment is that it didn’t help to facilitate
recovery, it impeded it.

Evelyn Burton, Advocacy Chair, Maryland Chapter of Schizophrenia and Related Disorder Alliance
of America

Ms. Burton provided statements from community members.
Comments on Maryland’s Danger Standard by Kelly Proctor, Howard Co. 4/7/2021

Five years ago, my then 20-year-old son was diagnosed with Bipolar disorder, acute psychosis,
and schizoaffective disorder. During his year and a half psychaosis, our family went from being
afraid for my son to being afraid of him. Calling for assistance turned out to be very stressful
because my husband and | were constantly asked if my son had assaulted us. |1 am outraged that
being attacked by my son is the standard that Maryland has set to provide my son assistance. It
became clear that Maryland laws are reactive and not proactive in helping families in a mental
health crisis. Currently, Maryland law does not consider property destruction from a violent
outburst as a sign of psychiatric deterioration and does not seem to understand that psychosis
does not just go away on its own. Our family was often in danger, sleeping in shifts and carrying
pepper spray. My husband and | were scared of the consequences of filing for an emergency
petition while living with someone so unstable.

Today, my husband and | remain hyper-vigilant in our son’s interactions, always looking for signs
that he is a danger to himself or others. To date, as a caregiver, it is my job to identify and
manage the severity of a psychotic episode since the current law does not provide support or
help. Although a mental iliness diagnosis in a family is life-changing, it should not be a sentence
for a lifetime of fear.

Maryland needs to recognize that property destruction is one of the signs of imminent

danger in a psychotic episode. This law allows the providers of care to file for an

emergency petition before a tragedy occurs. Families, like mine, should not have to continue to
live with trauma and constant fear waiting for harm to occur before evaluation and treatment
are available.

Comments on the BHA Proposed Danger Standard by Karen Logan

The proposed BHA danger standard for emergency evaluation and involuntary hospital
commitment would NOT have prevented the tragic deaths of two sheriffs and the incarceration
of my son, because it does not clearly include “serious psychiatric deterioration” as one of the
criteria.

FIVE DAYS! FIVE DAYS! That was the time from the first clear signs of any mental illness, to
severe paranoid fears resulting in the deaths of two young sheriffs. Before the fifth day there
was no evidence of substantial risk of harm, death, or bodily injury, and then it was too late.

DAY 1: We recognized the symptoms of irrational behavior, agitation, hallucinations, delusions,
and paranocid fears, since we have relatives with schizophrenia and bipolar disorder.
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DAY 2: My son agreed to go to the ER for an evaluation. The psychiatrist said he needed to be
admitted immediately for treatment, but psychiatric deterioration did not meet the criteria for
involuntary admission. My son told his father that the psychiatrist had strange eyes and he “was
one of those people” trying to get him, so he refused admission.

DAY 3 and 4: His psychosis worsened. He refused outpatient treatment.

DAY 5: My son’s wife and | filed an emergency petition. The judge was unwilling to agree based
on the psychiatric deterioration. Finally, when we told him my son’s recent statements about not
being around much longer, the judge considered them a possible threat of harm, and agreed.
Unfortunately, my son’s paranoia was so severe by then, it resulted in the deaths of the two
sheriffs who served the petition.

Please include psychiatric deterioration in your definition of danger. This is vital so that
physicians, police, and judges, will allow emergency petitions and involuntary hospital admissions
in time to prevent more tragic deaths, incarcerations, and broken families.

Statement on the BHA Proposed Danger Standard by Charles Ippolita, 4-7-21

1 am the parent of a 50-year-old son who suffers from mental illness. Many of you may have read
our story in the June 2014 Washington Post article entitled "The Man in the House", Ref
link:http://m.washingtonpost.com/national/behind-the-yellow-door-a-mans-mental-illness-
worsens/2014/06/28/28bdfa%¢-fbb5-11e3-b1f4-8e77c632¢07b story.html. The proposed
danger standard would NOT have helped me to get an evaluation or hospital treatment for my
son because it does not include the criteria of a substantial risk of psychiatric deterioration. My
son has schizoaffective disorder, and isolated himself in his house for over 3 years, was psychotic,
unable to coherently communicate with anyone, including his family and children, and was
clearly suffering psychiatric deterioration, believed there was nothing wrong with him and
adamantly refused treatment. His family moved out of the house, his wife divorced him, he lost
his six-figure professional job, could no longer work or manage his financial affairs, his only
cantact with his 3 young children was occasionally watching them play on skype, the house
where he lived is in foreclosed on and his car was repossessed. He became homeless. However
he never actually threatened to harm or caused harm to himself or others, or injured anyone, or
was unable to care for himself, so | would not have met the proposed standard. For my son to
get the treatment he needed, the law to clearly state that one criterion for emergency evaluation
and involuntary hospitalization is a “substantial risk of psychiatric deterioration.” Allowing a
person to mentally deteriorate and remain psychotic for over three years is inhumane and in no
one’s best interest, not the state and not the person. Our whole family continues to suffer.
Please, please help us by adding the criteria of “substantial risk of psychiatric deterioration” to
the danger standard so there will be no question in the minds of peace officers, judges, and
mental health professionals that those like my son are eligible for emergency evaluation and
involuntary hospital treatment.

Comments on the BHA Proposed Danger Standard by Liz Montaner, 4/7/21

| am the mother of a 36-year-old son diagnosed with schizophrenia. The current BHA draft
standards for the definition of dangerousness would not have helped facilitate treatment for my
son after his first psychotic break. This is because it does not include any criteria for significant
psychiatric deterioration. It would not have eliminated the need for us to ask him to leave home
and make him homeless in a vulnerable psychotic condition. After graduating from college, my
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son began showing signs of psychosis. Unfortunately, he did not believe he was ill. He had a
neurological deficit called anosognosia which prevented him from understanding that many of
his thoughts were not reality based. He saw no reason for any psychiatric treatment and refused
it. He did not meet the standards of the current law and he would not have met the proposed
danger standard since there was no substantial risk of harm to self or others or of grave disability
at that time, only psychiatric deterioration. We made the extremely difficult decision to make
him homeless, because we believed it was the only way to have a shot at treatment.

Research shows that the earlier treatment starts the better the long-term outcome. That was
true for my own psychiatric emergency almost 40 years ago. | was placed in a psychiatric hospital
within days of my first psychotic break, treated for almost three months and have never had
another mental health incident. My son has not been as fortunate and will likely spend the rest
of his life battling this horrendous illness. Please clarify Maryland’s danger standard by including
significant psychiatric deterioration so that future Maryland families can seek treatment sooner
which will improve the long-term outcomes of their loved ones.

Revision- Maryland’s Involuntary Commitment Definition: Dr. Steven Whitefield
Dr. Whitefield provided a review of the current definition and discussed proposed changes.

Current Definition

Health General 10616 outlines the requirements for involuntary admission to a
psychiatric or Veterans facility, which includes the requirements for what a certifying
menta health professional puts on the form.

“The rules and regulations shall require the form ta include:
{i} A diagnosis of a mental disorder of the individual;
{ii} An opinion that the individual needs inpatient care or treatment; and

(iii) An opinion that admission to 2 facility or Veterans' Administration hospital is
needed for the protection of the individual or another.”

2EiMaryland

DEPARTMENT OF MEALTH

Current Definition

Health Gen. 10617 says:
(a) A facility or Veterans' Administration hospital may not admit the individual
under this part unless:

{1) The individual has a mental disorder;
(2) The individual needs inpatient care or treatment;

(3} The individual presents a danger to the life or safety of the individual or of
others;

(4] The individual is unable or unwilling to be admitted voluntarily; and

{5} There is no available, less restrictive form of intervention that is consistent with
the welfare and safety of the individual. F
-lﬂMaryland

DEPARTMENT OF HEALTH
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Proposed New Definition

1344/5R 928 -Areas of amendments  $B 0328 : Alternative language to the bill;

(€} "DANGER TO THE LIFE OR SAFETY OF THE INDIVIDUAL OR OF OTHERS” includes but is not limited to:

{i) The individual has threatened or attempted suicide, or has infiicted ar attempted to inflict bodily harm
on self or another; or

{il} The individual, by threat or action, has placed others in reascnable fear of physical harm; ar

{iiit} The individual s behaving in 2 manneras to indicate that he or she is unable, without supervision and
ihe assistance of others, to satisfy his or her need for nourishment, medical care, shelter or selfprotection
and safety so that there is alikelihood that bodily injury, life-threatening disease or death will ensue unless
adequate treatment is afforded.

{iv} And the individual does not pose a risk of harm due to mental iliness under this section if the
individual's impairment is unequivocaily and solely due to:

{1} epilepsy;

{2} developmental disability;

{3} brief periods or dependences of intoxication caused by aleohol, drugs, or ather

s ‘ 4 : 28 Maryland

mind-alteéring substances.
DERARTMENT GF HEALTH

Stakeholder Discussion & Feedback:

1

Comment: | have concerns from a patient’s right perspective. The language is entirely
retrospective. There’s nothing that says that we are trying to identify the danger that the
person is likely to present in the foreseeable future. It's aterrible missed opportunity to not
include language like psychiatric deterioration as a basis for involuntary commitment. The
likelihood that someone could cause harm to their mind is a danger in itself.

Comment: The “or” at the end of each semicolon should be “and.” There is no temporal
relationship in the language for the standard which is extremely concerning. The language is
so broad that it will push people away.

Comment: It's important to remember all the criteria. Just because somebody has
attempted suicide, it doesn’t make them eligible for involuntary commitment.

Comment: Roman Numeral lll is written in such a way that it describes people that are living
in the community successfully. This is not the first time that we, as a community, have
discussed the dangerous standard. There was a process a number of years ago where there
was a significant amount of work was done and meetings around efforts to make some
changes to the wording of the dangerous standard. There was proposed language that the
stakeholders were in agreement with and | don’t think it went anywhere after it was
proposed. Can we revisit that language?

Comment: The predictions on future danger are notoriously unreliable even for trained
professionals. We have seen studies that show they are slightly more reliable than chance.
This is not going to be interpreted by just mental health professionals. It will be interpreted
by police officers and lay people. If mentzl health professionals struggle with determining
dangerousness, | think it's reasonable to assume that people who aren’t trained in mental
health will struggle. Roman Numeral Ill doesn’t do a good enough job tying the inability to
care for oneself to the mental illness regardless of the qualifier at the end. We strongly
object to the inclusion of psychiatric deterioration consideration. Just because someone is at
risk for worsening symptoms doesn’t mean they will become a danger to themselves or to
others. Including psychiatric deterioration could create a vastly over broad group of people
that will be subjected to involuntary commitment.

69



6.

10.

1l.

12.

13.

Comment: NAMI supports clear language to define danger appropriately and | think that the
proposed expanded definition is a strong start.

Comment: Where the crisis situations mentioned is a result of not receiving services in the
community that are culturally competent and culturally specialized. We should be focusing
on creating services that are preventive, supportive and less intensive. Hospitalization is not
a stop gap. There has to be a conversation about how a person can be supported when they
leave the hospital. We are making a lot of educated guesses and predictions that changing
the standard will help and the results will be positive or negative. What's the plan for
evaluating the impact of the proposed challenges? What data will we be able to lcok at on a
regular basis that accounts for equity and bias so that we can tell whether or not the changes
have made any impact?

Comment: Dr. Whitfield mentioned that the current standard is short and broad and | think
that’s the key point. The current standard allows clinicians at the point of service to make
determinations based on broad language. It’s actually the most permissible language that we
have in the country and it should remain untouched. As | have said in the last 3 rounds of
this conversation over the last decade, the problem is resources. We need resources in the
community which include a broad spectrum of services that’s readily available to people in
the community for people when they want them. This includes not just clinical services but
peer run services and support services that we are under-funding and under-providing in the
state. To reiterate, we should be making decisions based on data and not anecdotes.

Comment: | would really be interested in seeing the language from 2014. In particular, the
danger to self and to others. Including reasonable fear of physical harm is important. It's
inappropriate that someone so ill must reach the point of harm to themselves or others
before treatment is provided. The process of waiting for someone to declare that they want
to harm themselves or decompensate, is in and of itself perpetuating trauma and harm.
Where's the state’s respansibility and accountability in protecting this population and
preventing them from having to get to that place before they get treatment?

Comment: Are we here to talk about system change or the danger standards and involuntary
commitment standard? This keeps coming up and being an issue because the law isn’t
working. It's really hard to get a group like this to reach a consensus without taking action.
Are we looking at regs? Are we looking at a bill or just going to have more meetings and just
say there’s no agreement and then the subject gets dropped?

Comment: This particular workgroup was asked to look at the danger to self and grave
disability. There is a commission studying mental and behavioral health and there is also a
system of care workgroup meeting to discuss system changes.

Comment: | participated in the meetings in 2013 and 2014 and there wasn’t a unanimous
agreement on what was reached for psychiatric deterioration in that proposal. In terms of
predicting dangerousness, those studies primarily occur when referred to violent
dangerousness and that may be difficult to predict but if someone stops eating, they will
have serious repercussions. Future risk is something that doctors can assess.

Comment: Is there a time limit on the history of threatening or attempted suicide or bodily
harm? If not, it would be helpful to add language to clarify.
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VI

14. Comment: Section (iv) number (iii), indicates to me that someone who has a chronic drug or
alcohol problem can be subject to involuntary commitment in a psychiatric hospital.

15. Comment: The intent is to exclude someone who has a diagnosis of SUD (substance use
disorder).

16. Comment: Problem with number one, judges will not admit information that is not relevant.

Review of Stakeholder Comments from Chat Box: Note-chats regarding the quality of WIFI,
joining/leaving the meeting were not included.

1. Comment: In this definition, where would Indigenous/Native People be included?
Response: Data for the Indigenous/Native population regarding involuntary commitment is
not collected.

2. Comment: Stakeholder provided the name of a book. Katie, can you repeat the name of the
book again? The Body Keeps the Score:
https//www.ncbi.nlm.nih/gov/pmc/articles/PMC4414784/.

3. Comment: If there was a time limit on the history of threatening or attempted suicide or
bodily harm, would that be helpful or not? Or adding language that clarifies that it should
be recent?

4. Comment: The reason this keeps coming up is because we don’t take on those systems
limitations. Until there are adequate resources, tweaking the statute will make little
difference. Read the Appelbaum article.

5. Comment: There should be a temporal relationship between the criteria for the standard to
fence in how it is applied so that it’s related to current status.

6. Comment: You cannot isolate this issue from the broader system in which this issue exists.

7. Comment: Would the issue of ‘interpretation’ be addressed by changing a definition? Or only
by requiring a standard training for all folks/roles involved in implementing the EP/IVA
process? It would be interesting to see what the impact would be if BHA instituted a bi or tri-
annual training requirement sort of like CPR certification.

8. Comment: From an MPS perspective: the mare you create a list, even if it says “not limited
to”, the more you risk those trying to execute the law will view it as an exhaustive list, not as
a list of potential suggestions that is incomplete and allows for others. If we think that
people have trouble interpreting the current statute, which, if true, means training is needed,
wait till we make it more complicated.

9. Comment: Everyone keeps talking about HB 1344/SB 928 and neither got out of committee.
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10.

1L

12.

13.

14,

15.

16.

17.

18.

19.

20.

21.

Comment: Agree with Katie. Regardless of the definition, it will still be subject to
interpretation. Consistency requires training.

Comment: The Office of the Public Defender (OPD) has represented more than 30,000
individuals at involuntary civil commitment hearings since | have been Chief of the Mental
Health Division in 2016. The Maryland Court of Appeals and the Administrative Law Judges
who hear these cases have broadly interpreted the current dangerousness standard. The
Maryland Court of Appeals and every Administrative Law Judge has interpreted dangerous to
include the behavior described in the proposed definition a(i), (ii) and (iii).

Comment: Would the providers agree to additional training? Would they pay for the CEs or
the state? Seems like a fight over training requirements would forestall any kind of progress
rather than a statute change.

Comment: 10-708 is not germane to this discussion.

Comment: The Supreme Court and Maryland law require that each criterion for involuntary
commitment be proved by clear and convincing evidence. The Supreme Court also requires
proof by clear and convincing evidence that a person’s dangerousness is derivative of their
mental illness.

Comment: Moira- with the wonders of technology, | wonder if it could just be a free 1-hr
webinar, held 4x/year.

Comment: Correct. 10-708 is not applicable to this definition.

Comment: I'm not saying it’s a bad idea, Katie just that figuring out the logistics of that and
getting various groups of providers all to agree and then figuring out who maonitors how the
training is administered, how the module is developed, whether the providers occu pational
boards need to be involved and whether or not there are penalties for compliance...like we
could have a whole work group on that.

Comment: 1do as well. I'd like to suggest time limits on oral comments to give everyone a
chance to participate.

Comment: We should not be legislating by anecdote. We need data.

Comment: | hear you, Moiral It would be a puzzle for sure. It's just a little surprising to me
that there isn’t a standard training available for such an impactful action that so many
clinicians, LEOs, etc. can be reasonably expected to face at some point in their career.

Comment: | respect all the work BHA is putting into these issues and we were asked to
respond to their proposed changes to the law so it’s a bit unfair to say you can’t separate this
issue out from systemic problems when that’s exactly what we were asked to do. No one is
denying this is larger than a legislative change or pretending that this will solve all our
problems.
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VII.

Next Steps: Marian Bland

BHA will review all the feedback discussed and will make changes to the proposed definition
hased on today’s discussion. BHA will resend to the group a copy of the 2014 report menticned
by several of the members of this group. At the next meeting we will provide NAMI an
opportunity to present. We will send out the comments submitted to BHA by NAMI and the
Schizophrenia and Related Disorders Alliance of America (SARDAA). We will also see what data is
available on Involuntary Commitments and finalize the proposed definition of danger to self and
others.

The next meeting will be held: April 20,2021 | 11 a.m. to 12:30 p.m. (4th meeting)
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involuntary Commitment Stakeholders’ Workgroup
April 20, 2021
Minutes

Opening and Welcome
Marian Bland, Director of Division of Clinical Services, Adults and Older Adults
Behavioral Health Administration

Attendees - Marian Bland, Brian Stettin, Dr. Erik Roskes, Evelyn Burton, Steve Johnson, John
Crouch, Dr. Steve Whitefield, Sharon Lipford, Katie Rouse, Dan Martin, Carroll McCabe, Kate
Farinholt, Dawn Luedtke, Mona Figueroa, Regina Morales, Andrea Brown, Moira Cyphers.

Welcome and Review of minutes
Marian Bland, Director of Division of Clinical Services, Adults and Older Adults
Behavioral Health Administration

Ms. Bland welcomed stakeholders to the meeting. She asked stakeholders to review the
minutes. Ms. Burton requested the following revisions to the 4/7/21 minutes:
1. Change the sentence on Pg. 2 to reflect that the statement is from a family
member and not from Ms. Burton.
2. Include the comments from the three additional families.
3. Include comments regarding the definition of harm standard.

The written comments from families and the comments regarding the definition of harm
documents submitted by Evelyn Burton will be sent to the group as an attachment with this
week’s meeting materials.

Overview of Agenda
Marian Bland, Director of Division of Clinical Services, Adults and Older Adults
Behavioral Health Administration

Ms. Bland reviewed the meeting agenda.

201 W. Preston Street - Baltirmore, MD 21201 - health.maryland.gov - Toll Free: 1-877-463-3464 - Deafand Hard of Hearing Use Relay
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Review HB 1267
Marian Bland, Director of Division of Clinical Services, Adults and Older Adults
Behavioral Health Administration

Ms. Bland provided a review of HB 1267.

HB 1267 Background

Pursuant to Chapters 352 and 353 of the Acts of 2014, the Department of Health and
Mental Hygiene submitted a report to the Legislature on the Qutpatient Services
Programs Stakeholder Workgroup. The report included proposals to:

Establish an outpatient civil commitment program in Maryland;

* Expand access to voluntary outpatient mental health services;

Evaluate the dangerousness standard for involuntary admissions and emergency
evaluations.

; mMaryland

BEPARTMENT OF HEALTH

HB 1267 Recommendations

The Department promulgate regulations defining dangerousness to promote
consistent application of the standard throughout the healthcare system;

The Department should develop and implement a training program for healthcare
professionals regarding the dangerousness standard as it relates to conducting
emergency evaluations and treatment of individuals in crisis. It was recommended
that training be extended beyond the emergency raam to Administrative Law
Judges, the Office of the Public Defender, consumers and family members to
ensure consistent application of the standard statewide.

Panel concluded that a gravely disabled standard was not needed to address
inconsistencies in inveluntary admission practices.

2E3Maryland

DEPARTMENT OF HEALTH

HB 1267 Recommendations

* Proposed Definition of Dangerousness Consistent with the Continuity of Care

Advisory Panel's recommendation, the Department proposes the following
definition of dangerousness to promulgate in regulations:

"Danger to the life or safety of the individual or of others” means, in consideration
of the individual's current condition and, if available, personal and medical history,
that:

{1) There is a substantial risk that the individual will cause harm to the person or
others if admission is not ordered; or

{2) The individual so lacks the ability to care for himself or herself that there is a
substantial risk of death or serious bodily injury if admission is not ordered.”

l‘!’.Maryta nd

REPARTHENT OF HEALTH

One of the recommendations discussed included training. This recommendation will be included
as well as a recommendation from this workgroup as well.

2
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Data Review
Carroll McCabe, Chief Attorney, Mental Health Division
Maryland Office of the Public Defender

Ms. McCabe provided an overview of Civil Commitments from the Maryland Office of the Public
Defender.

Status Totals Comments
Total cases in 2020 | 9, 047
Dispositions 8, 769 | The difference between total cases and dispositions is a result

of the number of people who are picked up in the emergency
room and discharged befaore the hearing docket is scheduled.

Discharged 2,528 )
Voluntary 3, 041 B
Never appeared on 990

docket

Administrative Law 790
Judge Hearing
Released 224 | Some people were released because of procedural errors, the
hospital didn’t prove the patient had a mental illness, was
found not to be dangerous by AU or released to less restrictive
alternatives.

Retained'ir:lrh'bspital 550

Discharged 74
after being

postponed

Cases postponed 875

Special Emergency Petitions by Race

Asian 3%
Black 54%
Hispanic/Latino 4%
White 37%

Other or unknown 2%

Ms. McCabe reparted that of the clients who are self-represented, the vast majority come into
the hospitals on emergency petitions. The final number isn’t available at this time.

Ms. McCabe reported that the system is working. There are anecdotes where people have had
difficulty getting an emergency petition for a family member but that is the minority of

cases. The issue is a training issue and that’s what the Office sees. Judges are not releasing
dangerous people to the streets and hospitals aren’t discharging dangerous people to the
streets. Recurring issues are not the result of the definition of dangerousness. Maryland has the
most liberal definition in the country. If there are police officers who aren’t completing
emergency petitions on people who need them, that is a training issue. We had over 9,000
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people come through the Office last year and only 224 were released. We have noticed
anecdotally that there is a higher likelihood that there will be an emergency petition if you are
black. Statistics show that in terms of individuals retained:

e 200 African Americans

e 14 Asians
« 2 Hispanics
e 127 Whites

Statistics show that African Americans are more likely to have an emergency petition and if they
go to a hearing, they are more likely to be retained. We are starting to keep additional data this
year that will be shared next year. There is another data point that we track and that is the
number of hours spent in the emergency room. For a six-month review of data by age
indicates:

e 533 ages 65 and older
« 53 over the age of 55
e 148 ages 36-45

« 259 ages 21-35

Comment: “Less than 10% of the cases, emergency petition or certified, are taken to a
hearing. Most people are released or sign a voluntary commitment before they get to hearing
and of those that come to a hearing, less than a third are released by the ALl (administrative
law judge). Most of them are technical releases and not merits. This underscores the need for
training to assure that clinicians are following appropriate procedures and the need for
adequate resources”.

Comment: “Maryland does not have a definition of danger. The term is left undefined. The law
talks about danger to self or others but it is not defined. Maryland is one of four states that
doesn’t provide a definition at all. So, while that is true that it leaves it open to compassionate
progressive definition that encompasses all the areas it also leaves it open to a very narrow
restrictive definition. It’s the inconsistency and the lack of predictability across the state that
leads to the need for us to have a definition. As useful as the data is, we must keep in mind that
it does not tell the entire story as to the need for a definition of danger. When we are looking at
the cases that make it to court that’s downstream in the process. Most of us believe the
problem is more upstream because law enforcement is making the determination that a person
is not a danger to themselves or others. For determinations that are made in the emergency
room, this indicates a case should not come to court because a person doesn’t meet the
definition as it is understood. You are not getting the total picture from the data that Carroll
presented as to why many of us believe there is a need for change here”.

Comment: “l am interested in the data that showed the disparity in the emergency petitions
with respect to African Americans and the perception that certain behaviors are dangerous and
why that may be. Knowing that there is data to be collected now, based on legislative changes,
related to various factors impacting access to health care services. This includes mental and
behavioral health care services and is broken out by race and ethnicity. Is it an issue of implicit
bias of an earlier intervention and resources for a particular community, or is it a combination of
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both? My guess is that based on the data that exists presently, it’s impossible to draw that
conclusion. Would that be accurate”?

Comment: “Clearly all of us and the state are willing to dedicate some time and resources

to this very important issue. It's surprising to me and | will agree with Brian on this, we are not
seeing the whole picture. How many emergency petitions were presented to judges that
weren't granted and under what reasons? Where are all of these documents? Are they in the
medical files of the person? Are they actually filed with the court system? If so, the court
should be able to produce information about how many petitions were filed and for what
reasons? | really want to ask that before we try to make a change that’s going to be very
impactful based on stories. The stories are important but haven’t been validated against other
pieces of data. Would the state be willing to invest a little bit of time into data analytics to
collect the data related to this issue and analyze it? Facebook can figure out what kind of tee
shirt 1 am likely to buy. Surely, it's an Excel spreadsheet and some pivot tables. It's not super
complicated math on analyzing this information. | also want to reiterate that back in 2014
everybody agreed that the issue here is training. It's people not understanding what the current
law is and not applying it correctly. In this meeting, it seems like one thing that we all can agree
on is that the issue is training. So why not put our time, effort and resources into trying to find a
solution to what we all agree is training and see what happens from that? Maybe that will
clarify a lot of difficult situations and issues or gather more specific feedback about where there
is a misunderstanding”.

Comment: “It’s very clear that training is an issue. It was a recommendation in 2014 and itis
definitely a recommendation now as well. In reference to the data, we agree that there is more
information that needs to be attained in terms of data. We are grateful to Carroll for presenting
the data and there is more work that definitely needs to be done gathering better data. If we
don’t have the data maybe it’s time to make recommendations that we need to start collecting
it. We want to see the impact and the full picture as well. 1 definitely agree with the comments
that this is just a piece of the data, but it's not the full picture, and that training is definitely
important”.

Comment: “l wanted to add that I did get one number from the court that includes the number
of emergency petitions that they actually issued. In 2020 the court issued 3,799 emergency
petitions”.

Comment: "l found it enlightening to read the testimony from Dr. Israel who is at Shady Grove
Behavioral Health Hospital, regarding HB 33 in terms of his experience in taking people to
hearings. He said that “ As a psychiatrist who has practiced in outpatient and inpatient settings
for 30 years, in response to my request for input from an inpatient psychiatrist working at Shady
Grove Hospital, the law needs to be changed. The judges do not take into account the

patient’s ability to care for him/herself. My colleagues and | are furious about this egregious
practice. For example, a patient who shortly before admission drank cat vomit and was
discharged from the hearing. In another case, a person with schizophrenia would forget she left
the stove on overnight. When her family would try to reason with her, she would become
paranoid, enraged, and would barricade herself in her room. Yet again it was decided in a
hearing that this behavior didn’t rise to the level of dangerousness required by the current

law. Based on what | see of patients discharged from inpatient units, | fear that community
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inpatient psychiatrists have become so demoralized by the process that they take it upon
themselves to discharge patients that they think are unlikely to be committed. This is given that
judges tend to interpret the statute so narrowly, why would they want to subject themselves to
a protracted futile process. Finally, | wonder how uninterrupted inpatient treatment would
affect the readmission rate? Would patients possibly stay out of the hospital longer reducing
some of the demand for inpatient beds?

I have talked to other psychiatrists at other hospitals that have similar concerns about the
narrow interpretation and also that the public defenders try to get the judges to agree. In terms
of training, | think that | am wholeheartedly in favor of training. Who is going to decide on the
training since there is no definition? If we don’t have a definition, it’s hard to have consistent
training. | would really appreciate it if Carroll could share the data with us.”

Comment: “We will get the data from Carroll and be included in the minutes”?
Response: “Yes, this information will be sent out to stakeholders”.

Comment: “| just want to comment on Brian’s point that the hearing is the end of a long process,
that’s ahsolutely correct. The problem with collecting data, and | am not arguing that we
shouldn’t try but the problem with collecting data on emergency petitions, but they are not
centralized. Carroll pointed out that there are about 9,000 cases of which they have data and
about 33,000 that the court has issued. Obviously, there are a lot of emergency petitions that
don’t get to court. An emergency petition that | would sign would never get to court. lama
physician licensed to EP people and give the ED to the police officer and they would pick up the
patient and take them to the hospital. Presumably, the hospital would take it to the public
defender which is supposed to happen but it will never get to court. So, the problem with the EP
currently, is that there’s no centralized mechanism for collecting that data. | don’t know if it is
actually doable without collecting data directly from the hospital. Now we are treading into
unfunded territory. If we are going to do training in 24 jurisdictions , who's paying for it and how
are we getting officers of the streets and physicians from their clinics to go to the training ? | am
not arguing against training. |think the problem that Evelyn points out is that psychiatrists
complain that the public defenders are doing their jobs and assiduously representing their
clients. That’s the job of the public defenders. The job of the physician is to make a

case. Psychiatrists, as a rule, aren’t particularly well-trained to testify. 1am. I've done a lot of it
but a lot of psychiatrists have not. When | have seen cases that are released it is usually because
the hospital didn’t make a strong case. Most cases are not released on merit, they are released
on technicalities because the document wasn’t completed properly or because somebody
waited too long to get evaluated or because someone waited too long to get a bed. The
timeline and the statutes are pretty stringent. We are more forgiving than most states that
require six hours instead of 30. If we don't meet those timelines because there are no beds and
I have seen cases where people are in the ER for hours, days, and sometimes weeks. That’s the
problem of not having the definition of dangerousness or including what got the person into the
hospital. Centralized data on EPs is a problem. The only central point is the hearing which
Carroll’s office has access to and OH has access. The data may not be imperfect but it's what we
got. With regard to 2014, | was in the department until 2017 and | don’t recall anything
happening during 2014 — 2017 to implement those recommendations”.
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Community Member Experiences
Kate Farinholt, Executive Director, NAM!

Front end data is really important and we don’t have it. Anecdotes happen to be another
piece. Also, training is not worthless, but training without a direct reference to a clear and
consistent definition is somewhat problematic.

Ms. Farinholt read stories from people with lived experiences:

1.

“During my dark years of deep depression, | was diagnosed with PTSD and

depression. My life was facing decline. | lost my children. | was anorexic, homeless, just
going to the ER periodically, and then being released. | became vehemently and clearly
suicidal. After many years of decline, my family was finally able to have me involuntarily
committed to the hospital. | was able to live independently, however | was still

plagued with debilitating, intrusive memories, suicidal thoughts, and anger at my
family. My daughter and | attended the NAMI program where | witnessed the love and
dedication of family members. |understood that my family’s emergency petition was an
act of love. | began to reconnect with my family and began the journey of recovery. |
have learned not to engage in frustration, anger and blame. |learned to forgive myself
and my family for doing the only thing they could to save my life. By letting go of anger,
bitterness and resentments, | found it possible to work through the pain and the
healing. | have reinvested in my life because of the involuntary commitment and NAMI|
programs. | have learned that | must protect my recovery by continuing to acquire new
coping skills and changing my normal pattern of behavior of reacting . As a result, | have
not been hospitalized in ten years”,

“My recent hospitalization was sudden and unexpected. | was threatening suicide and
self-harm. | had a long history of self-harm. | was using alcohol to cope with an
increasing amount of stress, and increased isolation from the pandemic drastically
escalated. Mobile crisis units were closed for the day and | was taken to the emergency
rcom in handcuffs due to protocols. After hours of isolation, panic and being
overwhelmed with shame, | was able to speak to the psychiatrists for an evaluation. |
was given a choice to go voluntarily or involuntarily. The nurse told me that if | didn’t
sign the admission paperwork, that | would probably be involuntarily committed so the
end result would be the same. | reasoned that the sooner | complied, the sooner | could
go home. | agreed to be transferred to an inpatient psychiatric hospital and | was glad |
did. 1 was able to accept my mental illness and | found comradery, acceptance, and
understanding from other patients. | learned and developed coping strategies to cope
with my PTSD. | was able to begin the gradual process of recovery though the emergency
room admission was not something that | would ever want to experience again. My
hospitalization was a very positive and healthy experience”.

This is the recent experience of a family member who writes, “My son was in his forties
when he died. He cycled in and out of mania and depression for many years. He had
never accepted his diagnosis or treatment and he disappeared from our lives for many
years saying that we were evil for trying to get him psychiatric help. Recently, his
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landlord tried to find us. He called because my son had not answered his door or phone
for weeks. When they went in to check to see if he was alive, they discovered that he
was bed ridden. When we rushed to his address, we found an emaciated, bed-ridden,
listless, and unrecognizable man with bones sticking out. It was clear that my son had
stopped eating for probably weeks and he was refusing water. He had ordered cases of
whiskey weeks before and had drunk them all. He could not get himself out of bed and
refused medical treatment. He asked me to leave because he said that | wanted to do
him harm. Instead, | called around to find out what to do. A few hours later | called for
crisis services to come and help. | was told that my son had to ask for help for himself
then | was told to call the police. Very kind trained police officers came but said that
because he was not harmful to himself, they would not take him involuntarily to the
hospital. They said that | could try to get a court order if | wanted but | would have to
wait until the court was open. They gave me no instructions and left. Some days later he
finally agreed to go to the hospital to get checked. He was taken out of the house in an
ambulance because he couldn’t walk. By the time he got to the hospital voluntarily he
had gotten worse. Several days later he died of kidney failure. My son killed himself,
slowly, yes, but he was not in his right mind and he needed an intervention”.

These are just stories but | wanted to share them. Two of the stories are from consumers/ peers
and one story is from a family member.

Comment: Thank you Kate. We really appreciate those stories. We want to take into account
the data and the experiences as we continue this discussion.

Revision- Maryland’s Involuntary Commitment Definition
Dr. Steven Whitefield, Medical Director, Behavioral Health Administration

Dr. Whitefield shared the current definition of Health General 10-617 and presented a proposed
new definition.

Current Definition

Health Gen. 10-617 says:

(a) A facility or Veterans' Administration hospital may not admit the individual
under this part unless:

(1) The individual has a mental disorder;
(2) The individual needs inpatient care or treatment;

(3) The individual presents a danger to the life or safety of the individual or of
others;

{4) The individual is unable or unwilling to be admitted voluntarily; and

(5) There is no available, less restrictive form of intervention that is consistent with
the welfare and safety of the individual.
;.*EE‘Maryland

DEPARTMENT ©F HEALTH
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Proposed New Definition

(C) *DANGER TO THE LIFE OR SAFETY OF THE INDIVIDUAL OR OF OTHERS™
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Dr. Whitefield reported that the first sentence attempts to add clarity that the episode of danger
to life or safety is currently present and arises from a person’s mental illness. There was
discussion about inserting language defining length of time (how recent) the danger is. At the
last meeting, it was discussed that a period of 4-6 months is typically what judges consider as
recent. Section (iii) removed diagnoses that can lead to certification for dangerousness. There
was a change made from “likelihood to substantial risk”. Bodily injury was changed to “bodily
harm”. These are the changes made since the last meeting.

Comment: | have three non-substantive changes. In the opening text, | would refer to the list
below as circumstances instead of items. Where it says “arise from the presence of mental
illness”, | would say" arise as a result of mental illness”. In number three, where it says “created
a substantial risk”, | would change that to “such as to create a substantial risk”. | would like to
thank the department for their work and effort . The substantive issue is that we still aren’t
acknowledging psychiatric deterioration and the risk of psychiatric deterioration itself as a basis
for intervention. | could cite half the states currently who make it possible to have someone
hospitalized based on the basis of psychiatric deterioration. The need for it is very clear from
the science we have on how important it is to intervene in a timely fashion to maximize a
person’s recovery. We know that the longer the duration of untreated psychosis the lower a
person’s prospects are for recovery. Studies have shown the link between psychosis and brain
damage. That ought to be a reason to intervene.

Comment: What we struggle with is that there are a lot of folks out there that just narrow it
down to psychosis. How do you measure and quantify deterioration and how it impacts the
long-term course? There would be a lot of folks potentially hospitalized.

Comment: | really appreciate the effort and thought you all are putting into this document. As |
said before, we would be strongly opposed to putting psychiatric deterioration in the

definition. Just because a person’s mental health may be worsening it doesn’t make them a
danger nor does it mean that involuntary admission is the clinically appropriate level of

care. Adding language to include psychiatric deterioration could create a vastly overbroad group
of people to involuntarily committed. Almost everyone with a mental health disorder could be
considered as a risk for some deterioration in the future. | don’t think putting substantial in
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front of it solves anything. If you need something clear to have training on , one person’s
determination of substantialness is pretty subjective.

Comment: Are people comfortable with this definition as a recommendation ?

Comment: The first step is identifying there is a mental disorder and the second step is applying
the current standard or the standard here to the case. | am a little surprised that we haven’t
started with that definition.

Comment: | am a little surprised that there is nothing in the definition that SAMSHA
recommended which states “an individual being at risk in the foreseeable future” . This
definition doesn’t really address the future, it mostly addresses past behavior. In your definition,
it speaks of bodily harm. The brain is part of the body but that’s not clear in this

definition. Remaining psychotic can harm your brain. It also doesn’t specifically say psychiatric
iliness. | am pleading with you to put something in there that includes people who are
chronically psychotic, or temporarily psychotic.

Comment: We will make notes and report the areas where there is no consensus from these
meetings.

Comment: We will include the pros and cons of no-changes to the statute.

Comment: It's unconstitutional to hospitalize someone just because they have a mental illness
or just because they are psychotic. The supreme court has been crystal clear that a person has
to be dangerous and the dangerousness has to be a derivative of the mental iliness. This statute
would also seem to violate O’Conner vs Donaldson.

Comment: | believe that the issue of considering psychiatric deterioration or mental
deterioration is really better addressed through talking more about how we make our system
more easily accessible, addressing areas of discontinuity in our system. There is a significant lack
of assertive outreach and engagement service which is needed to help maintain continuity. It's
an issue of system accountability. We need to be accountable to the people and the families
that we serve. More work needs to be done in those areas and that could help to solve many of
the issues we see here today related to this conversation.

Outpatient Civil Commitment Program

Steve lohnson, Vice President of Programs, Behavioral Health Systems Baltimore

John Crouch, Outpatient Civil Commitment Program Monitor Behavioral Health Systems
Baltimore

The Qutpatient Civil Commitment (OCC) is a service delivery model that requires an individual
who meets certain criteria to adhere to a mental health treatment regimen in the community
for a defined period of time in lieu of inpatient hospitalization.

2016
* QCC proposal approved by SAMHSA

10
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2017

= HB 1383 Behavioral Health Administration — Outpatient Civil Commitment Pilot Program
* Promulgation of regulations and two public comment periods

* Program Start in October

2018
e Returned funding to SAMHSA, which paused program
e Program restarted in October

2019
¢ Regulation change in September to expand program eligibility

2021
« Additional regulation changes proposed to BHA

Ongoing
Monthly stakeholder meetings conducted to review programmatic updates and strategies to
grow and enhance the program.

OCC Partners

Behavioral Health Administration

Behavioral Health System Baltimore

Office of Administrative Hearings

LifeBridge Health

Disability Rights Maryland

On Our Own of Maryland

National Alliance on Mental lliness Maryland
Mental Health Association of Maryland
Maryland Hospital Association

Goals of OCC

» Reduce inpatient hospitalizations

e Increase connection to outpatient behavioral health services

¢ Realize cost savings to the public behavioral health system

¢ Improve program participants’ health outcomes and quality of life

11
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ELIGIBILITY CHECKLIST

L) Are an adult diagnosed with a mental health disorder

{0 Live in Baltimore City orare h.nme}ess and looking foy housi.ng in the City
£ Hawe a history of refusing, not following through with, or not fully
eng;aging with community mental health sawwes : i

For Voluntary Referral: For Involuntary Referral:

3 Agree to be referrad to 0CC O Do not agree to be referrad to 0CC

L *are currenlly.hnspi{a_'lized inan [ Are currently retained inan

inpatient psychiatric hospital and inpatient psychiatric hospital and

1 *Have been hospitalized inan [J Have been retained in an inpatient
pavehiatric hospital at least | psychiatric hospital at least ons other

one other time within the past 12 +time within the past 12 months

manths (*N ew_] 4 ;

PROGRAM DATA

Fiscal Year Number of 1 Voluntarily i Involuntarily
Referrals Enrolled I Enrolled

EYis : B - ]
Fy19 a8 3 (o]
e EaE e o
Fy21 (=] : } o

= 31 referrals/ 14 participants enrolled

= Out of 17 referrals not enrolled:
@ 7 were due to eligibility criteria not being met
o 5 were discharged prior to OCC hearing
= 3 moved out of Baltimore City at discharge from hospital
o 1 transitioned to a state hospital
o 1 withdrew their referral (voluntary admission)

= 11 of the 14 participants connected with behavioral health services

12
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PARTICIPANT FEEDBACK

+ “[The Peer Recovery Specialists have] been helpful. They helped me

get shoes. | think it's beautiful.”

« “They're angels. [The Peer Recovery Specialists] are godsends. | see
them almost every day. | get a lot of moral support.”

« “The loving care I've gotten from [the Peer Recovery Specialists] has
been the best part of the program. They don't try to force nothing.”

« “It's excellent. [The Peer Recovery Specialist] is excellent, He helps with
housing and jobs and finding places to go. He helps with food,
clothing, shoes, and personal items that I'm supposed to have."

« “It's going pretty good. It's going excellent, [The Peer Recovery
Specialist] helps me out tremendously. He helps me with everything
he makes sure | have my medicine, a roof over my head, and food. He's

a great counselor.”

Source: Statement from participants as reflected in Consumer Quality Team reports

Program Values

+ Peer-support is central
component

- Consumer's voice and
choice

+ Stakeholder group
support and collaboration

« Working to ensure system
accountability

Lessons Learned

- Systems change is difficult

+ Consumer's voice and
choice

« People in Baltimore fit the
target population and we
aren't serving them

+ Ongoing outreach and
education needed
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PROPOSED REGULATION CHANGES

= Expanding residency requirement to include surrounding zip
codes outside of Baltimore City.

= Ensuring prior commitment in a State Hospital does not
prevent OCC eligibility.

= Accepting referrals directly from State Hospitals that may
include involuntary admissions as part of a conditional release
order

= Establishing bridge subsidies and voucher program in
partnership with the Housing Authority of Baltimore City to
support stabile housing options for QCC participants.

» including certain number of ED visits in eligibility criteria, which
would apply to voluntary participants.

= Eliminating ALJ endorsement for individuals entering the
program voluntarily who are not retained at the hospital.

QCC is an alternative to inpatient treatment and patients are committed to this program similar
to the six-month commitment to inpatient treatment. OCC strives to help people whose needs
aren’t being met well by the system and are experiencing repeated psychiatric hospitalizations
and instability in their lives. The goal is to meet the person’s needs better and to stabilize
them. This initiative is a peer supported service that can operate concurrently or not
concurrently with other services in the behavioral health system. Access to legal services is also
a part of the grant and legal services are provided by Terry Mason.

Summary of Chat Discussion

Comment: Less than 10% of the cases EP'd/certified are taken to hearing. Most ppl

are released or sign a voluntary petition before they get to a hearing. Of those who come to a
hearing, less than a third are released by the AU, and most of them (I suspect based on my
experience) are technical releases, not released on the merits. That underscores the need for
training (to ensure that clinicians follow appropriate procedures), and the need for adequate
resources (which would reduce time in ERs waiting for a bed).

Comment: What training programs were rolled out after the 2014 report?

Comment: Yes, the recommendations from 2014 on training were very strong. Would be good
to know if any of it got off the ground.

Comment: The recommendations were strong. But what actually happened? Nothing, | think.

Comment: Well that is significant. It would be good to really know the answer and then develop
a 12—-18-month action plan for training across all 24 jurisdictions with measurable outcomes and
deliverables. | know that Sheriff Popkin tracked the training they did on ERPO just to have it,
but that was useful in understanding knowledge gaps and reach. The same should be done
here.

Comment: But isn’t this a legal order, not a clinical order?
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Comment: Just to respond to Evelyn’s comments relating to Dr. Israel’s experience. His
experience with ALl's interpretation of the dangerousness standard is not what we in the OPD
see in 33 hospitals across the State every day. On a daily basis, in multiple hospitals our clients
are retained at hearing because they cannot care for themselves. | had a client involuntarily
committed last week because she is a diabetic and stopped taking insulin. She believed she was
being poisoned.

Comment: Thank you, Kate. Those are powerful experiences.
Comment: Katie, | appreciate your vulnerability, transparency, and humanness.

Comment: Health Gen 10-101 defines “Mental Disorder”, not “mental illness. Suggest
you revert to that definition.

Comment: With respect to a lack of definition of dangerousness, the Maryland Court of Appeals
broadly interpreted dangerousness in the case of In Re. JCN> In that case, a PhD student at an
lvy League college was writing manic letters to professors and others in her profession. She was
not taking thyroid medication and there was a concern that she might drive a car that she
purchased (she had a club foot).

The Supreme Court in O’Connor v Donaldson stated: “where state mental hospital’s
superintendent, as an agent of the state, knowingly confine a mental patient who was not
dangerous and who was capable of surviving safely in freedom by himself or with the help of
willing and responsible family members or friends, superintendent violated patient’s
constitutional right to liberty”.

Comment: Mental Disorder- (i) “Mental disorder” means a behavioral or emotional illness that
results from a psychiatric disorder. (2) “Mental disorder” includes a mental iliness that so
substantially impairs the mental or emotional functioning of an individual as to make care or
treatment necessary or advisable for the welfare or property of another. (3) “Mental disorder”
does not include an intellectual disorder.

Comment: People without psychiatric issues make “irrational” decisions about medical care all
the time.

Comment: Psychiatric Services just published an interesting article that included that ‘past
history’ consideration: https://ps.psychiatriconline.org/doi/10.1176/appi.ps.202000427.

Comment: Training, training, training. No clinician makes a decision without accounting for past
history. If ALIs don’t use that information, that would be a training issue.

Comment: One take away from my stories is that these people had to wait until things were

extreme- and physical. | would like at least another day to review and respond to Dr.
Whitefield’s language. | apologize.
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Comment: ALls consider a patient’s medical history all the time. It is a factor in hundreds of
cases in hospitals across the State. In fact, | have never had an ALl refuse to consider a client’s
relevant past medical/psychiatric history.

Comment: Regarding the language re: ability to remain in the community with assistance
(paraphrase) from caregivers...should the level of assistance needed be specific. The level of care
required may be 24/7 and it may not be realistic or possible for a caregiver to provide the level
of supervision or assistance needed.

Comment: Data on OCC suggests that my prediction was correct, all those years ago. But, very
glad to see the positive feedback regarding peer specialists.

Comment: Here is another article from Dr. Morris on the issue of the difficulty of getting data on
civil commitment. https://ps.psvchiatryonline.org/doi/full/10.1176/appi.ps.202000212

Comment: Applaud OCC. Unfortunate that there is such low enroliment. We support all effective
interventions that support someone in the community and avoid commitment.

Comment: BHSB/BHA need to be commended for trying to get this pilot to work and always
including all viewpoints. Lots of creative thinking and collaboration behind the scenes. Tough to
see hospitals not taking advantage of OCC.

Comment: Yes, we are certainly disappointed with the #s served and want to count on all
of you to be ambassadors for this program. Some of you already are and my thanks.

Comment: Thanks for herding the cats, Marian.

Comment: Thanks Marian and the BHA team.

Closing

Marian Bland, Director of Division of Clinical Services, Adults and Older Adults
Behavioral Health Administration

Marian thanked all of the stakeholders for taking so much time to participate in the
workgroup. Next steps include sending out the minutes and developing a draft

proposal. Stakeholders will have an opportunity to comment on the report and changes to the
definition of dangerousness.
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S A R D A A Schizophrenia and Related Disorders Alliance of America
Maryland Chapter www.sardaa.org | Shattering Stigma — Destroying Discrimination

COMMENTS ON THE PROPOOSED NEW (4-16-21) DANGER STANDARD DEFINITION OF THE
MARYLAND BEHAVIORAL HEALTH ADMMINISTRATION By Evelyn Burton, Advocacy Chair

We greatly appreciate that some of our prior suggestions have been incorporated into the proposed new
definition. However, the revised proposed language still does not clearly address some of the major
problems with the current standard.

1. Clarification needed that danger applies to the future and need not be “present” or “imminent”.

The 2020 Report of the Commission to Study Mental and Behavioral Health in Maryland singled
this out as a major problem with the current interpretation of the danger standard. It stated, “The currently
widely used standard of “immediacy™ is insufficient.”

At the first meeting of the BHA stakeholder’s meeting, the department committed to following the
guidance of the SAMHSA recommendations for inpatient Commitment standards. These
recommendations address future risk of harm: “**Without commitment...the individual will be at
significant risk, in the foreseeable future, of behaving in a way actively or passively that brings harm to
the person or others.”

The Proposed New Definition relies on current or imminent risk rather than risk in the foreseeable
future. Section (C)(ii1) still requires that the individual is already unable to meet his or her basic needs.
This very much sounds like imminent risk of harm as is frequently required today. See Pogliano and
Mclver Testimony). As was pointed out by the Maryland Psychiatric Society in their testimony on
SB928, “few people with mental illness are entirely "unable" to provide for their basic needs, so this
criterion would never be met by any patient.” To be in accordance with the SAMHSA recommendation,
we suggest the definition read: “The individual is behaving in a manner, either actively or passively, that
indicates, in the foreseeable future, that the individual WILL BE substantially impaired in the individual’s
ability to meet his or her need for...” Alternatively, the words “reasonably expected” as used in SB928
could be retained as follows: “The individual IS REASONABLY EXPECED, IF NOT HOSPITALIZED,
TO PRESENT a danger to the life or safety of the individual or of others.” And change “unable” to
“substantially impaired in the individual’s ability...”.

2. Clarification needed that harm to self includes psychiatric deterioration.

SAMHSA recommends a definition that states “harm to the person may include...other major loss
due to an inability to exercise self-control, judgment, and discretion in the conduct of his or her daily
activities...” This recommendation recognizes psychiatric deterioration

The New Proposed Definition in section (C)(iii) still totally ignores this SAMHSA
recommendation. It does not make clear that “medical care” should include psychiatric care, “bodily
harm” should include harm to the brain and “illness” should include psychiatric deterioration” or
deterioration in the ability “to exercise self-control, judgement, and discretion in the conduct of his or her
daily activities. SAMHSA recognizes that besides physical harm, significant losses can occur when one
becomes psychotic, including family, children, home, job, assets and belongings. Therefore, SAMHSA
recommends that harms include “other major loss™.
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This omission in the proposed danger standard of psychiatric deterioration, fails to take into
account known scientific knowledge. Extensive research has shown and SAMSHA has acknowledged
that psychosis itself causes damage to the brain.! It results in loss of gray and white matter.? In addition,
the length of time of untreated psychosis is correlated with worsening long-term outcomes and less
recovery.® Psychosis needs to be treated like the medical emergency that it is. and treatment provided
promptly, even when the individual cannot comprehend that they are ill and need treatment.* By ignoring
this research as well as research showing that some with schizophrenia and bipolar as a result of their
illness, lack the ability to recognize they are ill and need treatment®, the Department is in effect denying
treatment to those whose only symptom is psychosis, thereby harming their brain, diminishing their
chance of recovery.

Inclusion of psychiatric deterioration language is essential if we want to be able to provide
treatment early enough to prevent the tragedies of murder and violence (see Logan, Boardman, Granados
Testimonies), suicides and suicide attempts (see Russell, Hill, Weinberg Testimonies), homelessness (see
Montaner, Z.Smith, Custer, Diaz, Kelley, Connors Testimony), child abandonment & trauma (see
Connors, Ippolito, Henderson, Ranney Testimonies) and incarceration (See Logan, Boardman, Custer,
Diaz, Kelley, Mann, K Smith, Kneller ) Not just families but individuals with serious mental illness want
early treatment when they are unable to recognize the need, in order to prevent psychiatric deterioration
and the tragic consequences of non-treatment (see Eichenberger, Mann, Moran Testimony).

3. Statement needed to require that “in all determinations of danger standard criteria that consideration
should be given to the individual’s current condition and, if available, personal and medical history”. Itis
vitally important that those making danger determinations not be limited in the information they can
consider. Both for violence to others and self, prior violence and non-adherence to medication are high
risk factors and should not be ignored.® According to Dr. Thomas Insel, past NIMH Director, “There is
an association between untreated psychosis and violence, especially...towards family and friends. [There
is] a fifteen fold reduction in the risk of homicide...with treatment”. Currently families are told personal
and medical history cannot be considered and they wait in fear for a recurrence of violence when a loved
one is deteriorating. (See Granados and Boardman Testimony)

We would like to better understand the concerns of BHA regarding HB1344. The Department testimony
said they did not support the bill because it was “very broad and does not provide enough safeguards to
prevent unnecessary commitments, including situations when hospitalization is not the least restrictive
setting in which the individual could receive treatment.” Apparently, the author of this testimony was
unfamiliar with the other 4 current statutory requirements for involuntary hospitalization that must be met
in addition to the danger standard. Two of these other requirements specifically prevent involuntary
hospitalization for those who do not need that level of care. They are: "The individual needs inpatient
care or treatment.” and " There is no available, less restrictive form of intervention that is consistent with
the welfare and safety of the individual." HB1344 did not change these requirements.

We found it informative that Dr. Israel’s testimony described the current narrow interpretation of the
danger standard and lack of consideration of personal and medical history, as a major barriers to treatment
at the commitment hearing level. He is a psychiatrist who has practiced both in outpatient and inpatient
settings in Maryland for 30 years. He stated: “In response to my request for input, an inpatient
psychiatrist working at Shady Grove Hospital’s busy psychiatric hospital said, “The law needs to be changed. The
judges do not take into account the patient’s inability to care for self... My colleagues and | are furious about this
egregious practice.” For example, a patient who shortly before admission had drunk cat vomit was discharged
from hearing. In another case, a patient with schizophrenia, because of her disorganized thinking, would forget
that she’d left the stove on all night. When her family would try to reason with her, she’ would become paranoid
and enraged and barricade herself in her room. Yet again, it was decided in the hearing that even this behavior did
not rise to the level of dangerousness required by the current law. Based on what | see of patients being
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discharged from inpatient units, | fear that community inpatient psychiatrists have become so demoralized by the
process that they take it on themselves to discharge patients they think are unlikely to be committed. Given that
judges tend to interpret the statute so narrowly, why would they want to subject themselves to a protracted,
futile process? Finally, | wonder how uninterrupted inpatient treatment would affect the readmission rate.
Possibly, patients would stay out of the hospital longer, reducing some of the demand for inpatient beds in the
community.

The patient’s “personal and medical history” need to be included as an element to be included because
the current law requires the patient’s release unless danger is demonstrated by “clear at convincing evidence that
at the time of the hearing (italics mine). Again, a narrow interpretation of this clause has led to many
inappropriate discharges of patients who are overtly dangerous prior to admission, remain symptomatic, but are
behaviorally contained by the structure of the unit. The judge’s consideration of the patterns prior to admission
would hopefully promote his making a more clinically informed decision.”

NOTES
! Gerald Martone. Is psychosis toxic to the brain? Current Psychiatry April 2020 p12-13
htps://cdn.mdedge.com/files/s3fs-public/CP01904012.PDF

2Andreasen, N. C., Liu, D., Ziebell, §., Vora, A, & Ho, B. C. (2013). Relapse duration, treatment intensity, and brain tissue
loss in schizophrenia: A prospective longitudinal MRI study. American Journal of Psychiatry, 170(6), 609-615.

*Rubio, I. M., & Correll, C. U. (2017). Duration and relevance of untreated psychiatric disorders, 1: Psychotic disorders.
Journal of Clinical Psychiatry, 78(3), 358-359.

“Research Weekly Post Aug. 18, 2017. hutps://www.treatmentadvocacycenter.org/fixing-the-system/features-and-news/3903-
first-episode-psychosis-response-to-be-more-aggressive

*Amador Z. I Am Not Sick I Don’t Need Help. Vida Press. 2012 p32-51

¢ Buchanan, A., et al. (2019, April). Correlates of future violence in people being treated for schizophrenia. The American
Journal of Psychiatry.

D] Jaffe, Insane Consequences Prometheus Books 2017 p 33.
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Behavioral Health System
(\/) Baltimore
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July 9, 2021

Aliya C. Jones, M.D.

Deputy Secretary, Behavioral Health
Maryland Department of Health
201 West Preston Street

Baltimore, MD 21201

RE: Involuntary Commitment Stakeholders Workgroup Report

Dear Dr. Jones,

Thank you for the opportunity to provide feedback on the Involuntary Commitment Stakeholders
Workgroup Report—June 24,2021. Behavioral Health System Baltimore (BHSB) supports the
recommendations included in this report and appreciates collaborative, inclusive process used by the
Behavioral Health Administration to develop the report recommendations.

The recommendations support efforts to ensure Marylanders with serious mental illness are receive the

appropriate level of care in the least restrictive setting capable of meeting their needs. Specifically, BHSB
would like to offer the following feedback:

* Clarifying the Dangerousness Standard: BHSB supports the recommendation to promulgate
regulations, rather than propose a statutory change, to define “danger” for purposes of
detention for psychiatric evaluation and involuntary admission to a psychiatric facility. We also
support the decision to exclude “psychiatric deterioration” in the proposed definition. Just
because an individual’s mental health symptoms may be worsening does not necessarily make
them a danger, nor does it mean involuntary hospitalization is the clinically appropriate level of
care.

e Training: BHSB supports the recommendation to develop a training to promote appropriate and
consistent application of the dangerousness standard. However, it is important to note that
even with a training, there may always be inconsistencies in how “dangerousness” is
interpreted and applied in practice across multiple systems and providers. A widespread
training for multiple stakeholders may help to minimize these inconsistencies.

= Data Collection and Monitoring: BHSB supports the recommendation to gather additional data
about civil commitment. The data elements in the report would provide valuable information to
understand the civil commitment pracess more fully. BHSB believes it is im portant that the
collection and analysis of this data happen prior to any substantive policy change.

Thank you again for the opportunity to provide feedback, and for including BHSB in the Involuntary
Commitment Stakeholder Workgroup process.

Sincerely,
; i
x‘j{ﬁi@m‘wﬂg gl i e

Adrienne Breidenstine
Vice President, Policy & Communications
Behavioral Health System Baltimore
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Emailed Letter

July 16,2021
Good Morning,

Thank you so very much for your interest in understanding my concerns regarding the
Stakeholder Workgroup Report. After further consideration, below are some additional
thoughts:

Psychiatric Deterioration standard. | went back and reread the slides that were
presented in the Workgroup on statutes from West Virginia, iliinois, Minnesota, and
Michigan as well as the SAMHSA Inpatient Commitments Checklist. All 4 of these
states and the SAMHSA Checklist included psychiatric deterioration standards, however
the workgroup never discussed whether the specific language in each were acceptable
or not.

None of these 5 sources had any language even vaguely resembling the language for a
psychiatric deterioration standard (standard iv) that the Report on page 9 which it says
was rejected by the Workgroup. 1don't know who crafted that language but it was never
presented to the stakeholder group so it is misleading to even include it in the report, let
alone say the group rejected it. If the department wants to reject a psychiatric
deterioration standard that decision should be attributed to them.,

If this is supposed to be a report from the Stakeholders Group, then to be accurate it
should only note that there was not agreement on the inclusion of a psychiatric
deterioration standard and if desired, list the reasons on both sides without giving
weight to either side. If the Department has a position it should be clearly attributed
along with their reasons. Also, psych deterioration "without an element of danger" is
inaccurate since the proponents consider psych deterioration to be a danger in itself.)

Imminent Danger:
I'would just like to point out that all of the 4 states reviewed and the SAMHA guidelines
include language to assure that "imminent" danger is not required. At several meetings
and in my comments | pointed this out but nothing was ever added to clarify this
important meaning which was the major concern of the 2020 Commission report (Item
9: "The currently widely used standard of “‘immediacy” is insufficient.")

SAMHSA: " will be at significant risk" " in the foreseeable future"

Minnesota: "the person will suffer"
Michigan: "can reasonably be expected within the near future"
West Virginia: " Likely to cause"

llinois: " reasonably expected”

Again, | think it would be more accurate to just say the Stakeholder Group did not agree
on inclusion of language to clarify that imminent danger is not required. It should be
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mentioned that the "proposed" standard does not include this language. The
Department's position, if included, should be clearly attributed to the Department.

Regulation vs Statute: Since Regulation was a recommendation the State Attorney
General's advisor to the Department, it should be so stated and a more thorough
explanation of the pros and cons that were considered by the Department, especially
given that the Commission recommended Statute in its 2020 Report. ("The commission
recommends legislation that provides a clearer statutory definition of danger of harm to
self or others."

The report should clarify that this was never discussed by the Workgroup
members and they made no recommendation. The only mention | could find in the
minutes on this topic were on the following pages of the report, all by administration
employees:

Pg. 16: Dr. Aliya Jones: "In Maryland, there is unclear language in the statutes and
regulations which has led to wide interpretation of the law." ( Note: Dr. Aliva

Jones stated at the commission meeting of March19, 2021: "The work that the BHA has
been doing and what we are looking to do is to change the statute." This is why TAC
and SARDAA never brought up the issue

Pg. 17: Eleanor Dayhoff-Brannigan: "There is interest in updating the definition of
"danger to self or others" in the regulation..."

Pg. 39: Review of HB1267 Recommendations: by Ms. Bland: "promulgate in
regulations"

(Note: TAC and SARDAA never brought up the benefits of Statute over Regs because
we were replying on Dr. Jone's statement above & the Commission recommendation.)

In conclusion, | think it is inaccurate to say that all the Workgroup supports the standard
listed. If you want to list something, it should be clarified that some groups supported
this only if a psychiatric deterioration standard is added as well as language to clarify
that the danger need not be imminent.

Please feel free to call or email me anytime to discuss this.
Thank you again so much for your interest in reducing the barriers to care for those with
serious mental iliness.

Best,
Evelyn Burton
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Emailed Letter

Jul 19, 2021
Good morning,

| just wanted to point out that a very simple way to facilitate that those with psvchosis
will not be denied needed hospital treatment is to simply add the word "mental” between
"bodily" and "harm" in section (iii) of the proposed definition. This clearly links
psychiatric deterioration to the concept of harm.

If you note, Michigan uses this approach: "An individual who has mental iliness, whose
judgment is so impaired by that mental illness that he or she is unable to understand his
or her need for treatment and whose impaired judgment, on the basis of competent
clinical opinion presents a substantial risk of significant physical or mental harm to the
individual in the near future or presents a substantial risk of physical harm to others in
the near future.

I' highly recommend that you speak to Brian Stettin who is very familiar with the many
ways in which the 23 other states states incorporate this concept into their standard and
has extensive experience working with other states to improve their danger

standards. He is very willing to work with you to address this need. His cell phone
number is 518-817-8493. His email is above.

Thank you again for considering the treatment needs of those with anosognosia who
are suffering from psychosis.

Best,
Evelyn Burton
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July 9, 2021 Feedback to Involuntary Commitment Stakeholders’ Workgroup

The Maryland Psychiatric Society appreciates the efforts of the Involuntary Commitment
Stakeholders” Workgroup and its June 24, 2021 draft Report Refining the Definition of
Dangerousness in Maryland. Our member psychiatrists are integrally involved in caring for people
with severe behavioral illnesses and involuntary commitment may be the best course for some of
those individuals. We agree that there are times when people are at significant risk to themselves
or others, yet they are not retained. This serious problem can lead to reluctance to even begin the
emergency petition process or to rely on voluntary commitment {which can result in premature
discharge) when there is concern that others may interpret the statute differently. In some very
heart wrenching instances, the result is tragic. The workgroup has explored what can be done to
improve the outcomes for at risk patients in Maryland and drafted three recommendations.

The Maryland Psychiatric Society supports the recommendation to provide more information and
training around the current dangerousness standard, which readily accommodates a range of gray
area situations involving serious risk to the individual or others. Highly trained forensic
psychiatrists generally have success with the current statute, but others with less knowledge and
experience would benefit from comprehensive education in applying the law under various
scenarios. This recommendation is aimed directly at the problem of understanding, which is at the
root of misapplication of the statute.

We also support the recommendation to gather more data about how the current system is
working. It appears that the data available are new and being revised based on current priorities.
We would welcome an opportunity to partner to design a data system that can shed light on why
there are a small number of cases where the system fails an individual so that effective corrective
measures can be taken.

Although it is initially appealing, we disagree with the recommendation to refine the
dangerousness standard in regulations. This gives the appearance of addressing the conflict
between civil liberty and public safety but would not provide a comprehensive solution in our
view. Even if the description of “danger to the life or safety” is more detailed and prescriptive
there will still be instances when the individual is not retained but should have been.

This report does not address another serious concern, which is inadequate resources for people
suffering acute mental health crises. Maryland needs more inpatient beds at both private and
state hospitals. This deficiency can lead to individuals being inappropriately released from the
emergency department when there is an ambiguous situation and no bed availability. We also
need more specialized, high quality, community-based alternatives to hospitalization.

Thank you for the opportunity to provide input. Please email heidi@mdpsych.org with questions.
Sincerely,
(o frin. K (AR IO
T @f}

Virginia L. Ashley, M.D.
President
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maryland coalition of families

July 12, 2021

Aliya Jones, M.D., MBA

Deputy Secretary for Behavioral Health
Behavioral Health Administration
Spring Grove Hospital Center

55 Wade Avenue, Dix Building
Catonsville, MD 21228

Re: Involuntary Commitment Stakeholders Workgroup Report
Dear Dr. Jones:

Please accept this letter as the formal comments of the Maryland Coalition of Families (MCF) on the
Report of the Involuntary Commitment Stakeholders Workgroup. Thank you for providing stakeholders
with the opportunity to offer comments.

MCF provides family peer support and navigation services to families caring for a child, youth or young
adult with mental health needs, and to families of any loved one with a substance use or problem
gambling issue. As such, we feel well-placed to present a family perspective, one that sometimes differs
from the position of other groups that frequently proport to speak for all families.

We support the recommendations of the Workgroup Report, and believe that the process that informed
the Report was inclusive, thorough, well-informed, and balanced. We especially appreciated the
opportunity to present on the personal experience of one family, who found that inveluntary
commitment did not promote the recovery of their loved one, but hindered it. This was a cautionary
tale as to why we must proceed with great care when looking at expanding the criteria for inveluntary
commitment.

At MCF we agree with the following recommendations in the Report:

®  “Psychiatric deterioration” should not be included in the definition of dangerousness — it is
highly subjective and frequently has nothing to do with a risk of danger.

e Comprehensive training around the dangerousness standard should be provided to a wide
variety of professionals who might touch an emergency petition (this also was recommended in
the Report of the 2014 Workgroup, in which we participated). If training does not help to
improve consistency across the state, only then should we further define the standard.
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® Data should be collected and continually analyzed, to get a clear idea about the ongoing practice
of civil commitment in Maryland, and especially how it may be disproportionately impacting
Black Marylanders.

¢ Dangerousness should be defined in regulation as opposed to statute, so that changes in the
dangerousness standard can be made more easily if this is found to be needed after widespread
training takes place and after data has been collected and analyzed.

Many family members value self-determination and the ability of an individual to choose from a wide
array of quality and readily available behavioral health treatments and community supports. This
sentiment was expressed In the 2021 legislative session, when a bill was introduced to apply Maryland’s
dangerousness statute to individuals with substance use disorders. MCF's substance use staff (family
members with a loved one with a substance use problem) vehemently opposed such a change. Instead,
they said that what they wanted was for there to be a wide variety of quality treatment services and
auxiliary supports, easily accessible on demand for those struggling with a substance use problem.

This is where Maryland should continue to be focusing its efforts — on the expansion of a robust system
of care for those with behavioral health needs and their families.

Thank you for the opportunity to comment.
Sincerely,

Ann Geddes
Director of Public Policy

Central Office

10632 Little Patuxent Pkwy.
Suite 234

Columbia, MD 21044
Phone: 410.730-8267

Fax: 410.730.8331
www.mdcoalition.org
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Heaver Plaza
1301 York Road, #505
Lutherville, MD 21093

mhamd 2

MENTAL HEALTH ASSOCIATION OF MARYLAND fax 443.901.0038
www.mhamd.org

July 6, 2021

Aliya Jones, M.D., MBA

Deputy Secretary for Behavioral Health
Behavioral Health Administration
Spring Grove Hospital Center

55 Wade Avenue, Dix Building
Catonsville, MD 21228

RE: Involuntary Commitment Stakeholders Workgroup Report
Dr. Jones —

Thank you for the opportunity to provide these comments regarding the June 24 report of the
Involuntary Commitment Stakeholders Workgroup. We appreciate the inclusive process used
by the Behavioral Health Administration in developing this report and look forward to a
continuing collaboration in our collective efforts to ensure Marylanders with serious mental
iliness are afforded the appropriate level of care in the least restrictive setting capable of
meeting their needs.

MHAMD supports the recommendations proposed in the report, as outlined in further detail
below.

Revision of the Dangerousness Standard

We support the recommendation to promulgate regulations, rather than propose a statutory
amendment, to define “danger” for purposes of detention for psychiatric evaluation and
involuntary admission to a psychiatric facility. We also support the decision to exclude
“psychiatric deterioration” in the proposed definition. Just because an individual’s mental
health symptoms may be worsening does not necessarily make them a danger, nor does it
mean involuntary hospitalization is the clinically appropriate level of care.

Predictions of future dangerousness are notoriously unreliable. Studies have consistently found
that unstructured clinical assessments of future dangerousness are “accurate in no more than
one out of three predictions”! and only “slightly more reliable than chance.”2 Adding the
variable of “deterioration” and extending the potential danger to an unspecified distant future
will increase the already high error rates of involu ntary detention and commitment.

tManahan, J., Structured Risk Assessment of Violence, Texthook of Violence Assessment and Management 17, 20-21 (Simon
and Tardiff eds., 2008).

25ee, e.g., In re the Detention of D.W., et. al. v. the Department of Social and Health Services, No. 90110-4 (Supreme Court of
Washington, August 7, 2014)
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And if trained and experienced mental health professionals would struggle to accurately predict
future dangerousness based on psychiatric deterioration, it seems reasonable to assume that
law enforcement and lay persons would perform even worse. While police officers may be able
to assess, based on direct observation, whether a person is currently acting in a dangerous
manner, they have no expertise to form a reasonable basis that someone is experiencing
“psychiatric deterioration” which will result in future dangerousness.

With respect to lay persons, a petition for a psychiatric evaluation currently requires a
description of the dangerous behavior that is believed related ta mental iliness, which enables a
judge or district court commissioner to determine whether there is an objectively reasonable
basis for involuntary detention. This review provides at least some minimum level of due
process protection against speculative subjective opinions rendered by non-professionals.
Under a “psychiatric deterioration” standard, however, petitions would have to be approved
based precisely on such subjective speculation that a person’s mental health is declining and
that this decline is an inherent danger to self or others.

Training

Regardless of the actual statutory or regulatory language, there will always be inconsistencies in
how “dangerousness” is interpreted and applied in practice across multiple systems and actors.
Accordingly, to minimize these inconsistencies to the extent possible, MHAMD also supports
the recommendation for widespread training on the dangerousness standard for a variety of
audiences.

The process by which an individual is subjected to emergency psychiatric evaluation and
involuntary admission to a psychiatric facility requires a determination by a variety of
individuals as to whether the dangerousness standard has been satisfied. These individuals
include law enforcement and other first responders, emergency department staff, inpatient
psychiatric clinicians, judges, defense counsel and administrative hearing officers. Training and
education regarding the appropriate application of the dangerousness standard at each phase
of the involuntary commitment process will help to ensure the standard is applied consistently
across the state.

Data Collection and Monitoring
Lastly, MHAMD also supports the recommendation to gather additional data elements about

civil commitment. We encourage the collection and analysis of this data prior to any
substantive policy change. Data presented by the Office of the Public Defender (OPD) shows
that nearly 10,000 individuals were subject to involuntary commitment proceedings in 2020.
Any changes that may expand this already substantial population of Marylanders subject to a
significant limitation of liberty must be informed by robust data collection and analysis across
every step in the process.

The OPD data also indicates that Black Marylanders are more likely to be petitioned for an
emergency psychiatric evaluation and more likely to be retained at hearing as compared to
their white counterparts. This disparity mirrors national disparities related to mental health
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diagnosis and inpatient commitment. Black individuals on average are up to four times more
likely than whites to receive a schizophrenia diagnosis — even after controlling for all other
demographic variables® — and more than twice as likely to be involuntarily committed to state
psychiatric hospitals.* Any revision to Maryland’s involuntary commitment process must take
these disparities into consideration, and changes must be made with an eye toward reducing
inequities in how the process is applied.

Thank you again for allowing the opportunity to provide these comments, and for including
MHAMD in the Invaluntary Commitment Stakeholder Workgroup process. Please do not
hesitate to contact us with any questions.

SR \AVW N,

Dan Martin
Senior Director of Public Policy

Sincerely,

3 Barnes, A., Race, schizophrenia, and admission to state psychiatric hospitals (2004), Administration and Policy in Mental
Health, Vol.31, No.3; Barnes, A., Race and Hospital Diagnosis of schizophrenia and mood disorders (2008}, Social Work, Volume
53, Number 1.

“* Lewis, A., Davis, K., Zhang, N., Admissions of African Americans to state psychiatric hospitals, International Journal of Public
Policy (2010}, Volume 6, Number 3-4, pp. 219-236; Lawson, W.B., Heplar, H., Holladay,)., Cuffel, B. (1994) Race as a factor in
inpatient and outpatient admissions and diagnosis, Hospital and community psychiatry, 45, 72-74; Lindsey, K.P.& Paul, G.L.
(1989) Involuntary commitments to public mental institutions: (2010), Davis (2010).
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M'!'lml f Maryland
July 12, 2021

Involuntary Commitment Workgroup
Maryland Behavioral Health Administration

AMI land nts on In Commi t Work Gr Repo

NAMI Maryland strongly supports clear language to define danger appropriately and we appreciate
the opportunity to comment on the report. Overall the proposed definition is an improvement and
brings a measure of flexibility needed to ensure individuals with severe mental illness are not
prevented from accessing treatment. We also applaud the Behavioral Health Administration’s
commitment to widespread training to ensure proper implementation of the danger standard. The
recent date collection efforts are also critically important to help the state understand the
circumstances in which the danger standard may be applied and the outcomes of various patient
cases. Our comments on the draft report are to reiterate our support for the inclusion of psychiatric
deterioration/psychosis as part of the framework for the involuntary admission decision making
process.

NAMI MD proposes (in bold):

The Involuntary Commitment Workgroup proposes the following revision to (3) The individual
presents a danger to the life or safety of the individual or of others; the dangerousness standard, to
become the following;
(3) The individual presents a danger to the life or safety of the individual or of others, which
includes but is not limited to the circumstances below, which must be recent and relevant to
the danger which the individual may currently present, and arise as a result of the presence of
a mental disorder:

(i) The individual has threatened or attempted suicide, or has behaved in a manner that
indicates an intent to harm self, or has inflicted or attempted to inflict bodily harm on selfor
another; or

(ii) The individual, by threat or action, has placed others in reasonable fear of physical
harm; or

(i) The individual has behaved in a manner that indicates he or she is unable, without
supervision and the assistance of others, to meet his or her need for nourishment, medical care,
shelter or self-protection and safety such as to create a substan tial risk for bodily harm,
serious illness, or death; or

(iv) The individual has psychosis due to a mental disorder, and the psychosis and the
deterioration it has caused severely impair an individual’s judgment, reasoning, or
ability to control behavior, to where this creates a substantial risk for the emergence in
the near future of a danger to the life or safety of the individual or of others.

Psychiatric Deterioration

NAMI Maryland believes that the sooner an individual has access to medical care, the better off
their outcomes are. Specifically including language about psychosis and psychiatric deterioration is
important. Chronic psychosis leads to brain deterioration. This consideration is necessary and
appropriate as part our danger standard. Without it, the state is unfairly preventing individuals
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- NAMI Maryland

National Allance on Mental Hiness

from accessing treatment as soon as possible and turning a blind eye to those who must
decompensate until they have harmed or threatened to harm themselves or others. It is wholly
inappropriate that a gravely ill individual must reach the point of self-harm (or to others) before we
intervene and treatment is provided. This high threshold may place many individuals and families
in direct harm before treatment becomes accessible.

Physical harm should not be the exclusive standard for danger - new language gets this right
NAMI Maryland supports the proposed expanded definition of “danger to the life or safety of the
individual or of others.” Clear guidance is necessary for the equal application of the statute
statewide, thereby reducing barriers to treatment (due in part to varying degrees of interpretation).
The proposed definition will provide greater assurances for the health and safety of an individual in
crisis and help their family members advocate for treatment on their behalf. In particular, we
support the adoption of language that broadens the standard to reflect:

e Reasonable fear of physical harm to self or others. When it comes to violence associated
with psychosis, the signs of an individual in crisis are unmistakable. Physical harm should
be a consideration but not the basis for the definition of danger. That approach ignores
what studies show: a history of violence is a likely sign it will occur again. It also
perpetuates unsafe, traumatic, and scary situations for individuals with a mental illness and
their family members.

Racial injustice in health care

NAMI Maryland supports the additional training proposed by BHA to ensure that changes to the
danger standard are fairly applied. All changes regarding involuntary commitment need to be
systematically implemented and resourced. In addition to greatly increasing access to
affordable community-based behavioral health care, removing law enforcement (where possible)
from crisis response, and enhanced training for law enforcement, should be a priority in
underserved communities. Marylanders need help, not handcuffs. We must ensure that any changes
to the involuntary commitment standard are not used as the basis to perpetuate racial injustice in
health care. It is our hope that the adoption of broader, more flexible language will lead more
Marylanders to treatment, not the criminal justice system. NAMI MD stands ready to assist BHA in
achieving these goals.

The proposed changes to our involuntary commitment standard outlined in the june, 2021 draft
report would help reduce the revolving door cycle of treatment for individuals who cannot stay on
their treatment plans. For the fraction of our population too sick to accept treatment, too sick to
advocate for themselves, a clear involuntary commitment standard will ensure that only the
individuals who truly need it qualify and will provide a greater measure of certainty for the family
members advocating for treatment on behalf of their loved ones.

While we support additional expansions (in bold, above) to the involuntary commitment standard
in Maryland, the proposed expansions agreed upon by the work group represent progress and we
thank the department for their continued commitment to caring for all Marylanders.

Kathryn S. Farinholt Policy Consultant:

Executive Director Moira Cyphers

NAMI Maryland Compass Government Relations
ed@NAMImd.org MCyphers@compassadvocacy.com
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July 12, 2021

Aliya Jones, M.D., MBA

Deputy Secretary for Behavioral Health
Behavioral Health Administration
Spring Grove Hospital Center

55 Wade Avenue, Dix Building
Catonsville, MD 21228

RE: Involuntary Commitment Stakeholders Workgroup Report
Dear Dr. Jones:

Thank you for the opportunity to provide comments regarding the June 24™ report of the
Involuntary Commitment Stakeholders Workgroup. NCADD-Maryland would like to express its
support for the recommendations proposed in the report.

Proposed Revision of the Dangerousness Standard

We support the recommendation clarify through regulations, rather than statute, the
definition of “danger” for purposes of detention for psychiatric evaluation and involuntary
admission to a psychiatric facility. We also support the decision to exclude “psychiatric
deterioration” in the proposed definition. Just because an individual’s mental health symptoms
may be worsening does not necessarily make them a danger, nor does it mean involuntary
hospitalization is the clinically appropriate level of care.

Research demonstrates that predictions of future dangerousness are notoriously
unreliable. Those clinicians trained and experienced in mental health treatment and interventions
struggle to accurately predict future dangerousness based on psychiatric deterioration. To put
that judgment in the hands of law enforcement and lay persons would be wholly inappropriate.
While police officers may be able to assess, based on direct observation, whether a person is
currently acting in a dangerous manner, they have no expertise to form a reasonable basis that
someone is expetiencing “psychiatric deterioration” which will result in future dangerousness.

Training

NCADD-Maryland supports the report’s recommendations for training that were made
years ago in a similar workgroup’s report in 2014, but not yet implemented. The decision to use
an involuntary intervention should only come after extensive consideration of all other voluntary
options and the potential consequences for the person in crisis. There must be a statewide
training initiative to equip the law enforcement and other relevant professionals with adequate,
up-to-date knowledge of the legal, ethical, and health implications of each step of the involuntary

National Council on Alcoholism & Drug Dependence — Maryland Chapter
28 E. Ostend Street, Suite 303, Baltimore, MD 21230 - 410-625-6482 * fax 410-625-6484
www.ncaddmaryland.org
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commitment process. Maryland’s Public Behavioral Health System cannot consider itself to be
“trauma-informed” without addressing this glaring deficit in protocol and practice.

Data Collection and Monitoring

NCADD-Maryland also supports the recommendation to gather additional data elements
about civil commitment. We encourage the collection and analysis of this data prior to any
substantive policy change. Given the uneven availability of crisis intervention and community-
based treatment options throughout the state, and given the statistics that demonstrate a racially
disparate impact of commitments, we believe data needs to be detailed, by jurisdiction, including
a range of demographics, in order to inform appropriate policy changes.

We again thank you for the opportunity to comment on this important issue and NCADD-
Maryland stands ready to assist in this work.

Sincerely,

Mt o, Eoln
@)

Nancy Rosen-Cohen, Ph.D.
Executive Director
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On Our Own of Maryland, Inc.

7310 Esquire Court, Mailbox 14

Elkridge, MD 21075 Phone 410.540.9020
Fax 410.540.9024
onourownmd.org

July 12, 2021

Dr. Aliya Jones, M.D., MBA

Deputy Secretary for Behavioral Health
Behavioral Health Administration
Spring Grove Hospital Center

55 Wade Avenue, Dix Building
Catonsville, MD 21228

Re: Comments on BHA Involuntary Commitment Stakeholders’ WG Report (June 2021)
Greetings Dr. Jones:

Thank you for the opportunity to provide comments regarding the drafied Involuntary
Commitment Stakeholders’ Workgroup Report: Refining the Definition of Dangerousness in
Maryland (June 24, 2021). On Our Own of Maryland participated in this workgroup, and we
commend BHA for facilitating an inclnsive process with a diverse group of stakeholders.

There is perhaps no intervention as daunting, or that carries such serious and sometimes
life-long consequences, as the prospect of involuntary hospitalization. On behalf of the more
than 6,000 people living with behavioral health challenges who participate in our statewide
network of peer-run Wellness & Recovery Centers, we are grateful to BHA for proceeding with
the utmost care and concern for ensuring equity, promoting recovery, preventing harm, and
upholding self-directed choice as you evaluate the current process and potential impacts of
changes to the “dangerousness standard” as it applies to involuntary treatment practices.

We strongly support the following recommendations made i the repart:

® Restrict Involuntary Treatment to Recent, Relevant, and Reasonable Threats to
Safety: The goal of emergency behavioral health crisis response services should be to
support the safety, autonomy, well-being, and recovery of the individual in crisis. The
system of care has several currently used modalities' that can effectively meet the needs
of persons experiencing an increase in challenging psychiatric symptoms or behaviors.
As these engaging, enduring services are widely recognized as the most effective
approach - in terms of both personal recovery and services costs - we urge BHA to
uphold the report’s recommendation to exclude the nebulous ‘psychiatric deterioration’
clause from the involuntary treatment standards.

! e.g. Assertive Community Treatment teams, Wellness & Recovery Centers, Mobile Crisis Teams, Crisis
Stabilization programs, etc.

109



On Our Own of Maryland, Inc. - Comments on BHA Involuntary Commitment Report (June 2021) Page 2

Recovery is not a linear process, and it requires chosen supports to be consistently
integrated throughout all aspects of a person’s life. The scant and scatter-shot “treatment”
delivered during a few days’ involuntary hospital stay increases stress and stigma, and
has little influence on precipitating and perpetuating factors that will continue a ‘crisis
cycle’ if left unaddressed upon returning home.

Furthermore, when the lived experience of psychiatric crisis includes not just the
intensity of emotional and cognitive distress, but also being handcuffed, thrown in a
police vehicle, sitting in the emergency room for hours, being locked in a psychiatric unit,
and having to prove your credibility to a judge - people will do whatever it takes to avoid
the humiliation and trauma of repeating that experience. Involuntary treatment pushes
people away from the system of care, and can increase the potential for future
interactions with crisis response services to quickly escalate out of fear and panic.

e Without Statewide Training Requirements, Nothing Will Change: The decision to
use an involuntary intervention should only come after extensive consideration ofall
other voluntary options and the potential consequences for the person in crisis. It is
surprising that despite this decision-making process occurring in the most vulnerable and
volatile of circumstances, with the demonstrated potential for deadly harm to come to the
person at the hands of untrained law enforcement officers or for significant
(re)traumatization in being restrained and detained at the hospital, there exists no
statewide training initiative to equip the relevant professionals with adequate, up-to-date
knowledge of the legal, ethical, and health implications of each step of the involuntary
commitment process. Maryland’s Public Behavioral Health System cannot consider itself
to be “trauma-informed” without addressing this glaring deficit in protocol and practice.
We applaud the Report’s echoing of the recommendations for training that were provided
seven (7) years ago in a similar workgroup’s report in 2014, but not yet carried through to
implementation. We would be eager to assist in the integration of peer voice and direct
experiences into this training curriculum, at BHA’s invitation.

e Without Data Analysis, Equity Cannot Be Evaluated: Given the theme of your most
recent Annual Conference, Health Disparities, Racial Equity and Stigma in Behavioral
Healthcare, we are optimistic that BHA will embrace the recommendation to collect and
analyze statewide data on the utilization and outcomes of the involuntary commitment
process (e.g. Emergency Petitions, Certification reports, Application for Involuntary
Admission, Administrative hearing dispositions, etc.), with particular focus on sussing
out any disparities based on racial or ethnic identity, suspected or confirmed diagnosis,
residency, or petitioner type. This complex project is worthy of time and keen attention.

e Regulation Invites Expertise and Efficiency: The process of eliminating unnecessary
use of involuntary treatment, and improving efficiency and outcomes in cases where such
extreme measures are deemed necessary, will be an iterative one. As BHA implements
training and analyzes data, the resulting learnings should be quickly integrated into
guiding documents and procedures. We therefore agree that the most appropriate and
practical venue for any further delineation of the “dangerousness standard” is through
regulations, and not the legislative process.

On Our Own of Maryland, Inc., is a registered 501(c)(3) exempt nonprofit organization. Financial s available upon request.
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A psychiatric crisis can be a moment of opportunity, where an active concern for safety
leads those involved to find a way to jump the numerous £aps in our system of care and the
barriers of stigma to secure emergency treatment that can change the trajectory of one’s life.
While acute interventions are critically important, we are also reminded that at no time should
the protocols related to crisis response services - especially if implemented against the expressed
will of the individual - overshadow the Public Behavioral Health System’s imperative to invest in
the expansion of accessible, recovery-oriented, community-based behavioral health care services
that are effectively preventing and diverting crisis situations every day.

Thank you again for your commitment to improving our shared system of care, your
compassion and concern for the well-being of peers, and your consideration of our comments
(and cautions) today. We are glad for the opportunity to continue working in collaboration with
the BHA and all our fellow stakeholders to enhance and advance the state of behavioral
healthcare in Maryland.

Sincerely,

ke s

Katie Rouse
Executive Director

On Our Own of Maryland, Inc., is a registered 501(c)(3) exempt nonprofit organization. Financial ilable upon request.
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Written Testimony
Erik Roskes, MD
General and Forensic Psychiatrist
Baltimore, Maryland

Note: this statement constitutes my personal opinion and should not be construed as representing the
opinion of any of my employers or contractees.

I write in partial support and partial opposition to the draft of the “Involuntary Commitment
Stakeholders” Workgroup Report: Refining the Definition of Dangerousness in Maryland”. 1 fully support
the goals of the workgroup, which is to ensure that people with serious and acute mental health
problems have ready and quick access to acute care when needed. However, there is insufficient
evidence that our current statute fails to fulfill this goal.

The current statute, which allows for the involuntary admission of people whose mental illness renders
them dangerous to themselves or to others, is broadly worded and readily applicable to a wide variety
of presentations before the police, before judges, and before clinicians. That broad wording is a
strength of the statute, not a weakness. The Office of the Public Defender presented preliminary data
demonstrating that almost 10,000 patients entered the involuntary admission process in 2020. Just 219
people were released at hearing. While | have deep empathy for the tragic stories presented by some of
the advocates, those sad anecdotes do not indicate a systemic problem warranting a systemic response
- they are outliers, not the norm.

The first recommendation should be the development and implementation of a data collection process,
wiieiey MiDH and stakeholders can learn about how this system works statewide. Only if the results of
this data analysis indicate that there is a systemic problem resulting in an unacceptable number of false
negatives (people who should have been involuntarily treated but who were not) can we know what
fixes might be needed. As | noted repeatedly during the workgroup discussions, a statutory or
regulatory fix may not be needed if

e there are inadequate resources for people suffering acute mental health crises {including both

inpatient beds and, importantly, high quality community-based alternatives), or
¢ the people responsible for executing the law do not understand the law properly.

If MDH does develop a data collection process, as it should, this will need to include data regarding all of
the steps in the involuntary treatment process, including data regarding

¢ Emergency petitions,

e The certification process, and

e The civil commitment (hearing) process.

Only by understanding how each of these steps is executed statewide can we know what intervention to
implement. My hypothesis, based on over 25 years of clinical and forensic experience in Maryland, is
that training and an improved spectrum of hospital and community-based resources will go a long way
toward ensuring that people who need treatment get it, while also ensuring proper protection of the
civil liberties of those potentially subject to involuntary treatment.

Thank you for the opportunity to comment.
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July 12, 2021

Ms. Marian Bland

Director of Clinical Services
Maryland Department of Health
Behavioral Health Administration

Dear Ms. Bland:

As a member of the Involuntary Commitment Stakeholders’ Workgroup, I write to express
disappointment with DOH’s draft report on the Maryland danger standard distributed to the workgroup on
June 28, and to correct several inaccuracies upon which it relies. Specifically:

The draft report mischaracterizes the views of the workgroup members (such as myself) who
called for psychiatric deterioration to be included within the definition of dangerousness.
Repeatedly, the report asserts that some members proposed a commitment criterion which “would
not include an element of danger.”

Since “danger to life or safety of the individual” is the term to be defined here, it would be absurd
to allow a meaning that could apply to individuals who pose no such danger. But in fact the
workgroup members urging inclusion of psychiatric deterioration did not suggest this. Instead we
argued explicitly that an individual at risk of psychiatric deterioration in the absence of timely
treatment represents a danger to their own life or safety. We base this argument on copious
research demonstrating that extending the duration of untreated psychosis results in physical brain
damage and significantly diminishes an individual’s prospects for mental health recovery. Our
contention was that an individual who suffers such harm due to non-treatment is categorically less
equipped to maintain their personal safety and avoid life-threatening hazards than an individual
whose brain function was preserved through timely treatment.

IFDOMH rejects this line of argument, the report should at least engage with it and explain why it
has been found unpersuasive. Instead, the draft report constructs and easily knocks down a “straw
man” by framing the case for psychiatric detetioration as untethered to any concern for danger to
self or others.

Since no member of the workgroup has called for the civil commitment of non-dangerous
individuals, T am hesitant to draw too much attention to the draft report’s erroneous claim that the
Supreme Court in O 'Connor v Donaldson held civil commitment of non-dangerous individuals to
be unconstitutional. This misstatement matters only to the extent that DOH refuses to accept that
individuals at risk of serious psychiatric deterioration are “dangerous” to themselves; if DOH
were to accept the broader conception of “danger” outlined in the prior bullet point, a mistaken
view that O 'Connor prohibits civil commitment of non-dangerous individuals would be
immaterial. But in light of DOH’s apparently narrower view of what it means to be “dangerous,”
it seems important 1o set the record on O°Connor straight.

In summarizing O’Connor, the draft report claims that the court “indicated a state should not be
able to confine a non-dangerous individual who is capable of surviving safely in freedom.” This
is incorrect and omits a critical phrase from the court’s holding. In fact the O°Connor court held

200 NORTH GLEBE RoAD, SUITE 730
ARLINGTON, VIRGINIA 22203
VoIce: 703-294-6001
FAX: 703-294-6010
WWW.TREATMENTADVOCACYCENTER.ORG
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that “a State cannot constitutionally confine without more a non-dangerous individual who is
capable of surviving safely in freedom[.]” The phrase “without more” in this carefully
constructed senterce is not superfluous verbiage. The O'Connor case concerned an individual
who had not been convincingly diagnosed with any particular mental illness, who the court found
was not being provided with any meaningful treatment while confined in the hospital — facts
which played a major role in the court’s reasoning, In this context, it is abundantly clear that what
the court means by “confine without more” is confine without doing anything more than
confining. In other words, O’Connor addresses when it is permissible for the state to confine a
purportedly mentally ill individual without attempting to provide them with treatment. The case
does not address the question of when the state may confine an individual for the purpose of
treating their mental illness. Any doubt about this is settled by footnote 9 of the O'Connor
decision, where Justice Stewart, writing for the unanimous court, states this explicitly: “[T]here
is no reason now to decide ... whether the State may compulsorily confine a nondangerous,
mentally ill individual for the purpese of treatment.”

Accordingly, the draft report grossly misrepresents the O ‘Connor decision. This should be
removed from the final report.

The SAMHSA “Checklist for Policymakers and Practitioners” included in the report is not
relevant to the question at hand, which is how Maryland should define dangerousness. The
checklist lists several elements that the author considers important to include in a balanced civil
commitment law. While all of these listed elements are indeed important, none of them have
anything to do with how a state defines dangerousness. The question of what it means to be a
danger to self or others is simply not what the SAMHSA checklist was designed to help states
grapple with. As such, there is no value in including it in this report. The fact that Maryland’s
current inpatient commitment law meets all elements of the SAMHSA checklist is nice, but not
germane.

The draft report mischaracterizes the Treatment Advocacy Center’s Grading the States report,
and misleadingly explains away Maryland’s “F” grade. It is not true that Grading the States
“examines] the number of public psychiatric beds, rumber of people incarcerated with mental
health issues and opportunities for diversion” in each state. In fact, Grading the States is narrowly
focused solely on the quality of each state’s involuntary treatment laws. It does not claim to grade
the states on anything else. And it is misleading for the report to assert that Maryland’s “F” grade
is attributable to the state’s lack of an outpatient commitment law. Putting the outpatient issue
aside, Maryland was also given a failing grade (17 out of 50 points) for its inpatient commitment
laws, largely but not entirely due to its lack of an adequate definition of dangerousness.

The draft report gives short shrift to the important question of whether dangerousness should be
defined in statute or regulation. It does not engage at all with the arguments put forth by
workgroup members as to why a legislative remedy is necessary to change practices on the
ground. (For example, the argument that certain professions and constituencies relied upon to
interpret the civil commitment law are outside of the clinical realm, making them much less likely
to take note of and feel bound by a health regulation than they would a state law.) All we are told
to justify the recommendation of a regulatory approach is that “if concerns are identified [after
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implementation], regulations can be amended without the passage of new legislation.” This
Justification might be more compelling if Maryland were entering uncharted waters by
establishing a definition of danger. In a national environment where nearly every state explicitly
defines danger in statute with no apparent trampling of civil liberties, it is hard to imagine why
DOH should see such a need for trial and error. And it should be noted that the malleability of the
regulatory approach cuts both ways, giving families of individuals with severe mental illness far
less peace of mind that Maryland will remain committed in perpetuity to delivering treatment to
those who cannot recognize their own desperate need for it.

In light of the foregoing, I urge DOH to reconsider its conclusions and amend the report before
finalization to incorporate psychiatric deterioration as a form of danger-to-self and to recommend that the
definition of dangerousness be enshrined in Maryland law. Thank you for considering my views.

Sincerely,
Brian Stettin
Policy Director
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